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622 (1-l8-80) 9781 

Planning the Report 
(1) Before starting to write a report, the spe

cial agent should have in mind a definite outline 
of the arrangement in which the facts and evi
dence may be presented in the most effective 
manner. The best arrangement rarely is the 
order in which the facts were developed during 
the investigation. A good general plan is to state 
the problem, present the results of the investi
gation, and set forth the conclusions and rec
ommendations. The outlines in the IRM 9512.2 
and Handbook Exhibit 600-3 are guides for 
uniform arrangement of data in the report . De
tails under the various headings should be ar
ranged in paragraphs each confined to a partic
ular topic. Special agents may use the method 
of assembling the facts and evidence into a 
coherent and logical presentation which he/ 
she finds most effective. Keep in mind the wit
ness who will produce, identify, and/or testify 
about each item of evidence. The use of either 
an outline or an arrangement based on append
ices and exhibits is suggested to assist in as
sembling material for the report . 

(a) In using the former method, prepare an 
outline of the topics or events considered es
sential to proof of the violation, or, with respect 
to reports not relating to violations, to accom
plishment of the purpose of the report. List 
under each topic the pertinent facts and evi
dence. New agents may find it helpful to list the 
evidence in detail . The amount of detail can be 
reduced with the acquisition of experience and 
facility in writing reports. When the outline is 
finished, study it and make any revisions neces
sary to ensure compliance with the principles of 
completeness, conciseness, unity, coherence, 
and emphasis. Since each topic ordinarily will 
be the subject of a paragraph, the special agent 
can direct his/her attention to the writing of 
each paragraph on the bas is of the topical 
outline. 

(b) In lieu of an outline, effective presenta
tion can be accomplished by arranging append
ices, exhibits, and workpapers in logical order 
based on the above-mentioned principles of 
good writing, and discussing each fact and 
event in that order. Consideration also should 
be given to the order desirable for presentation 
of the evidence in court. 

(2) One of the first steps in making ready to 
write a report regarding a fraud case is to pre
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pare the summaries of income, tax, penalties, 
and adjustments. In cases based on specific 
items, the criminal items should be segregated 
from the civil items. The civil items are technical 
adjustments based upon: mere clerical errors; 
mistaken ideas relative to some regulation or 
requirement of the Internal Revenue Service; 
adverse decisions on controversial questions; 
erroneous legal or accounting advice on which 
the taxpayer honestly relied; and items which 
the taxpayer is unable to sUbstantiate. The civil 
items could also include unreported income 
and other adjustments which pertain to a year 
or years for which prosecution is not being rec
ommended. When appropriate, technical ad
justments should be grouped into summary 
topics. With respect to criminal cases, the spe

cial agent should determine before beginning 
the report which criminal items are to be pro
posed for use in the criminal proceedings, and 
whether there are any technical adjustments 
favoring the taxpayer that should be offset 
against the additional income. 

623 (1-1 8-80) 9781 

Reports on Related Cases 
(1) As a general rule, a separate report shall 

be written for each case. However, if the facts 
and events concerning two or more related tax
payers or case classifications are the same or 
are intermin'gled, the results of the related in
vestigations shall be set forth in the report re
garding the prinCipal violator or c lassif ication. 
For example, when an investigation discloses 
evidence of tax evasion by a corporation and its 
principal officers, the report on the president of 
the corporation may serve as the focal point for 
assembling and presenting the facts and evi
dence regarding all taxpayers involved includ
ing the corporation. Similarly, violations of the 
excise and occupational taxes on wagering in
volving one taxpayer or several closely related 
taxpayers should be discussed in one report. 
Regional guidelines will be followed in all cases 
in which there is any uncertainty as to the need 
for separate reports. 

(2) Notations shall be made on the index 
cards pertaining to the related cases to show 
the number of the case file containing the re
port, and a cross-reference sheet shall be 
placed in each of the related case files. 
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(3) When consolidating two or more defend
ants in one report, consideration should be giv
en to ensuring that a sound basis for a joint trial 
exists. The absence of evidence of a conspira
cy to violate tax laws, lack of a common viola
tion to be charged, problems of venue, or other 
factors may indicate that the defendants are 
entitled to separate trials. If so, separate reports 
should be written with duplication of exhibits 
where appropriate . 

624 ( 1-18-80) 

Format of Reports 
9781 

624.1 (1-18-80) 

Address 
9781 

(1) 	 Reports shall be addressed as follows: 
District Director , Internal Revenue 

Service 
Attention : Chief, Criminal Investigation 

Division 
Name of District (City and state) 

(2) The address of the originating office will 
be shown on the first page of each report. 

(3) See IRM 9267.5:(1) regarding the ad
dressing of grand jury reports. 

624.2 (1-18-80) 9781 

Subject 
The subject of the report consists of the 

name, the current address, and the taxpayer 
identification number of the principal person or 
legal entity in whose name the case was con
cerned . The address will consist of the street 
address, city and state where an individual re 
sides or a corporation has its principal office. If 
the facts and evidence concerning related cas· 
es are included in one report , the subjects of the 
related cases, properly identified as such, shall 
be shown below the subject of the principal 
case. Related cases not discussed in the report 
will be mentioned in the introduction but will not 
be included in the subject heading. It is not 
necessary that the subject include the type of 
violation or the years involved, since that infor· 
mation is set forth in the opening paragraph of 
the report and the general classification of the 
violation is indicated by the case number. Text 
624.4 and the sample reports contain suggest
ed forms for presenting the subject of a report. 
The name and current address (including street 
address, city, state and zip code) of the taxpay
er's representative should be listed below the 
subject. 

624.3 (1-18-80) 978 1 

Case Number and Designation 
In order to provide un iformity. the case num

ber should be typed a single space below the 
subject on the first page of all reports and intra
Service communications relative to numbered 
cases. The case number also should be typed 
in the upper left corner of each succeeding 
page of a report. When a report covers more 
than one person or classification, only the num· 
ber relating to the principal violator will appear 
on Ihe succeeding pages. A designation indi
cating the nature of the report should be placed 
on the initial page immediately under the case 
number. Reports should bear a designation of 
" Final " for those closing a case, and "Supple
mental" for those submitted after the case is 
closed. The designations "Parole," "Jeopardy 
Assessment," " Inadequate Records," " Ar
rest, " "Legal Action," "Claim for Reward, " and 
"Special Investigation" should be used where 
appropriate. The types of reports included in 
the terms "Special Investigation" and "Legal 
Action" are set forth in IRM 9500. Correspon
dence relating to collateral inquiries should 
bear the designation "Collateral Request" or 
" Collateral Reply" below the case number. 

624.4 (1-18-80) 9781 

Sample Subjects and 
Designations 

(1) Assume that an investigation disclosed 
evidence of tax evasion by a corporation and 
two of its officers, and that the evidence is to be 
presented in the report relative to the preSident, 
who is the prinCipa l violator. The subject should 
be shown as follows: 
In re: I M. BIG SSN: OOCHlCHlOOO 


1010 Blank Slreel 

Chicago . il linOiS 60647 

36730321 B 

Final 

Relaled Cases: 
JOHN R. MINUTE SSN: OOO-OCHlOOO 


4321 Soulh Quincy Street 

ChIcago, Illinois 60635 

36730296E 


BIG CORPORA TlON, INC. EIN: OCHlOOOOOO 

4354 Norih State Street 

Chicago. Illinois 60632 

367303258 


(2) Assume that an investigation disclosed 
evidence of tax evasion by three individuals 
who reside and conduct business as a partner
ship in Boston, Massachusetts, and that John 
Doe, the partner who is responsible for mainte
nance of the records, is the prinCipal violator. 

MT 9781-27 	 624.4 
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The subject of the report should be shown as 
follows: 

In ra: JOHN DOE SSN: OO(}..D(}..DOOO 
4533 High Slrael 
Basion. Massachusans 02135 
04730322C 
Final 

Relaled Casas: 
JAMES ROE SSN. OO(}..D(}..DOOO 
6346 Main Slreel 
Basion. Massachusalls 02164 
047303240 

JOSEPH MOE SSN: OOO-{)(}..DOOO 

2536 Elm Slreel 

Basion. Massachusalls 02134 

04730326F 


(3) The name and address of the taxpayer's 
representative should be shown as follows: 

Representative: 
C. W. LAW, Attorney 

100 Ewe Street 

Chicago, Illinois 60651 


624.5 (1C78-80) 9761 

Approval Stamps 
Approval stamps should be placed on the 

signature page of a report , thus providing a 
uniform location for informaiion regarding ap
provals and improving the appearance of the 
first page of the report . 

624.6 (1-18-80) 9761 

Assembly of a Report 
(1) A report should be assembled in the fol

lowing manner, although it is recognized that all 
reports will not include each of the listed parts: 

(a) Table of Contents. 

(b) Body of Report. 

(c) List of Exhibits. 

(d) List of Witnesses. 

(e) Appendices . 

(I) Exhibits. 

(2) The page number shall be in the center at 
the bottom of each page, preceded and fol
lowed by a hyphen, i.e., -6-. 

624.7 (1-18-80) 9781 

Identification of Principals, 

Witnesses, Etc. 


The names of individuals, corporations, part
nerships, and other business and taxable enti 
ties will be typed in capital letters when and 
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wherever used in reports of investigations as 
well as in correspondence between Criminal 
Investigation Division offices relating to investi
gations. (See IRM 9512.) 

9761625 (1-18-80) 

Appendices and Exhibits 

625.1 (11-10-8 1) 9781 

General 

(1) In cases involving a detailed computation 
of net worth, bank deposits, or expenditures, or 
numerous fraudulent items, clarity in reporting 
may best be accomplished by presenting the 
details in appendices and including in the body 
of the report only brief summaries thereof, to
gether with a general discussion of the related 
evidence. Narrative in the report may be re
duced by including on the appendix, in addition 
to the pertinent figures, a brief description of 
each item, a reference to exhibits containing 
the documents supporting each item, and the 
name of any witness who will produce docu 
ments and testify regarding each item. It is not 
necessary to discuss in the body of the report 
each item on the appendix. However, the report 
shall contain a description of the appendix; a 
brief summary or restatement of totals. if such is 
applicable; and an explanation of any signifi
cant particulars or details that are not made 
evident by inspection of the appendix. Since 
appendices are essential to a complete under
standing of any case wherein they are used, 
they shall be typed or reproduced in sufficient 
quantities for inclusion with each copy of the 
re·port. With respect to cases Involving the tabu
lation of numerous items which can be assem
bled into groups, a clear and concise presenta
tion may require placing on the baSic appendi:< 
only the total amount for each group and tabu
lating the items comprising the group on sup
porting appendices or schedules. For example, 
in a net worth case embracing numerous bank 
accounts and holdings of stocks and real es
tate, the computation of net worth on the basic 
appendix should show the aggregate cost or 
other value of the bank accounts, the stocks, 
and the .real estate, and the various items in
cluded in each total should be set forth on 
separate appendices or schedules. Samples of 
appendices are provided in Exhibits 600-2 
through 60()....f3. 

http:60()....f3
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(2) Exhibits are an essential part of a report . 

They may consist of originals or copies of state
ments and documents, such as affidavits, tran
scripts of interviews, contemporaneous memo
randums, canceled checks , invoices, bank rec
ords, books of account, and transcripts or anal
yses of accounts and records and related work 
papers. It generally is not feasible to provide 
extra copies of exhibits consisting of checks, 

invoices, bank records, account books, long 
detailed transcripts, and similar documents. 
However, the copy of the report which is re
tained at the office having responsibility for the 
conduct of the investigation should include a 
copy of each exhibit if such is available. The 
latter suggestion particularly applies to affida
vits, memorandums or transcripts of interviews, 
and workpapers. 

(3) The body of the report should contain 
reference to the exhibits and appendices, and 

the appendices should contain reference to ex
hibits which consist of supporting documents. 
Such reference may be to individual exhibits or 
groups of related exhibits. For example, the 
report may state : " Appendix A is a summary of 
the unreported receipts from sales, and Exhib
its 8 through 25 are copies of documents in 
support thereof , including canceled checks, in
voices and affidavits." Important matters in ex
hibits generally should be explained in the re 
port. However, in many instances documents, 
such as invoices, checks, and bills of lading 
require only a brief description. If a document of 
that nature is adequately described on an ap
pendix, no further explanation may be neces
sary. When mentioning or referring to a docu
ment that is submitted as an exhibit, including 
the written statement of a witness, insert the 
exhibit number in parentheses immediately fol
lowing the reference. In most instances it is 
unnecessary to state that the document is sub
mitted as Exhibit 1. An exhibit is underlined the 
first time (only) it is mentioned in the report so 
the reader will know when ~,e/she sees an ex
hibit number whether it is being discussed for 
the first time or has previously been referred to. 

(4) It is suggested in 622 that the special 
agent: before beginning a report, arrange the 

proposed appendices and exhibits in the order 
of planned presentation of facts and evidence, 
and that he/she prepare the report by discuss

ing the appendices and exhibits in that order. In 
many instances the agent will find it necessary 
to rearrange those documents for more effec
tive presentation. When the report is complet
ed, the exhibits should be assembled in the 
order in which they are originally mentioned in 
the report, and they should be numbered for 
easy reference. If a number of documents such 
as canceled checks are included in one exhibit, 
give each document a sub-exhibit number. For 
example, if Exhibit 11 consists of 16 canceled 
checks, the checks should be numbered from 
11-1 to 11-16. Each exh ibit should be examined 
to determine whether it is properly identified. 
The source of the exhibit should be shown, 
especially if it consists of a transcript or summa
ry. If the exhibits are numerous they should be 
bound separately from the report . Index tabs 
may be used to facilitate reference. 

(5) The report should include a list of exhibits 
containing the number and a description of 
each exhibit. The content and arrangement of a 
list of exhibits is illustrated in the sample report 
on a specific item case (Exhibit 600-2). It is 
suggested that a copy of the list of exhibits be 
mounted immediately under the cover sheet for 
the exhibit file itself. This will eliminate having to 
use the special agent's report as the index. 

(6) The appendices should be attached as 
part of the report and should be listed in the 
table of contents. Pre-Iette:ed tab dividers 
(Documents 6654-A through F) should be 
used, if available, to identify appendices. If 
there are more than six appendices, the addi
tionalletters (G, H, etc.) should be typed on the 
reverse (blank) side of the dividers. 

(7) Where the statement of a witness or sub
ject is lengthy it may be helpful to prepare a 
synopsis of the important answers and attach 
this as a cover sheet to the exhibit. nle summa
ry should be quite brief, desirably not more than 
one line for each point , and should be refer
enced to appropriate question or page and line 
numbers. 

625_2 (1-18-80) 

Exhibits-Supplemental Reports 
Exhibits submitted with original and supple

mental reports should be numbered in continu
ous sequence. This procedure is desirable in 
order to clearly identify which exhibits were sub
mitted with each report. Thus, if the last exhibit 
to the special agent's final report is numbered 

MT 9781-27 625.2 
IR Manual 

9781 



page 9781-348 
Handbook for Special Agents (11-10--81) 

51, the first exhibit with the supplemental report 
will be numbered 52. 

625.3 (1-18-80) 9781 

Documents Submitted with 
Collateral Reports 

Documents submitted with a collateral report 
should not be marked as exhibits, because they 
may later be submitted with the special agent's 
final report at which time they will be assigned a 
number. If only a few documents are transmit
ted as enclosures with a collateral report , it 
usually is unnecessary to assign any numbers 
to them. However, if , for reasons such as the 
volume of documents to be transmitted, it is 
desirable to identify the enclosures by number. 
such identification should be made either by 
attaching a paper tag to the document or by 
enclosing the document in a marked envelope. 

626 (8-11-80) 9781 

List of Witnesses 
(1) The list of witnesses is an essential part of 

a report on a criminal case. It is especial!y im
portantto the United States Attorney and to any 
agent who assists in the preparation of the case 
for trial, particularly in instances where the spe
cial agent who had conducted the investigation 
and had written the report is not available. The 
list of witnesses frequently is used by the United 
States Attorney as the basis for issuing 
subpoenas. 

(2) The witnesses may be listed in alphabeti
cal order, in the order in which they are men
tioned in the report, or in the probable order of 
their appearance in the trial. If the latter proce
dure is used, consideration should be given to 
an arrangement which will provide for the intro
duction of documents required in the testimony 
of subsequent witnesses. The name, address, 
telephone number, and title or other identifica
tion of each witness should be set forth, togeth
er with a reference to any exhibit or appendix 
that is pertinent to his/her testimony and to the 
records and other evidence he/she may be 
expected to produce or identify. The use of 
such references will eliminate the need for a 
summary of each witness's probable testimony 
as part of the list of witnesses. 

(3) However, the list of witnesses should in
clude a summary of the testimony of the special 
agent, cooperating officer, and other key wit
nesses. This description should be a brief out
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line or statement concerning all mailers about 
which the witness can be expected to testify. If 
those mailers are set forth in exhibits consisting 
of workpapers or records of interviews, such as 
memorandums, transcripts, and affidavits, a 
brief identification together with reference to 
the appropriate exhibit numbers, is sufficient. If 
reference is made to a detailed transcript of an 
Interview, the numbers of the specific pages or 
answers that contain important statements of 
the taxpayer or the witness should be refer
enced. Reference also should be made to ap
pendices that contain descriptions of evidence 
that will be presented by a special agent. For 
example , assuming that Appendix A is a net 
worth statement and that the special agent's 
testimony is required to establish the cost of 
certain assets, the description of the special 
agent 's testimony in the list of witnesses should 
include a statement that he/she can testify re
garding the cost of the properties at Columbus, 
Ohio, and the automobile (Appendix A, items 4, 
6, and 10). The sample report on a specific item 
case (Exhibit 600-2) contains a sample list of 
witnesses, which provides an illustration of the 
procedure for describing the testimony of key 
witnesses . 

(4) III some instances it may be necessary to 
list one witness who will produce and identify 
certain records and another who will testify rela
tive thereto. Listing the name of a person who 
can be expected to appear as a witness is 
preferable to showing only the name of a corpo
ration , bank, or other organization, especially 
where an individual has custody of records or 
has an intimate knowledge of the records and 
transactions involved. In cases where evidence 
is available to rebut a probable defense, it may 
be advisable to list the witnesses who will testify 
in the event that the prinCipal presents the an
ticipated defense. Witnesses of that nature 
should be identified as rebuttal witnesses. 

(5) The special agent may prepare the list of 
witnesses as the report is written. The use of 
appendices containing names of witnesses and 
the procedure of capitalizing names of witness
es, as explained in 624.7, will assist in the prep
aration of a complete list of witnesses. When 
the report has been written, the special agent 
should review the facts and evidence to deter
mine whether a witness has been listed for 
each item of evidence. 
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627 (l-lIHlO) 9781 

Table of Contents 

A table of contents showing subject matter 
and page numbers should be submitted with 
any report exceeding ten pages. It should be 
designed to provide quick reference to impor
tant features of the case, and the amount of 
detail will be determined by the length of the 
report and the circumstances of the case. Any 
appendices to the report should be listed in the 
table of contents. 

630 (1-18-80) 9781 

Types of Final Reports 

631 (1-18-80) 9781 

Introduction 
(1) This text of the Handbook is concerned 

with reports on investigations relating to fraud 
and miscellaneous criminal law violations. The 
following suggestions and samples are provid
ed, not as inflexible rules which must be fol 
lowed in all reports, but as guides to assist 
special agents in writing reports within the gen
eral framework of the outlines in IRM 9500. 

(2) Whenever a prosecution recommenda 
tion is contemplated, the special agent should 
discuss findings and proposed recommenda
tions with the immediate supervisor prior to pre 
paring the final report . The agent should obtain 
the supervisor's opinion as to the sufficiency of 
the investigation conducted . In writing the re
port, the special agent is responsible for using 
clear and correct language, for its mathematical 
accuracy, for proper descriptions of each exhib
it and for presenting all material facts in an 
impartial manner. An experienced special 
agent is expected to attain report writing profi
ciency which will permit him/ her to submit pros
ecution reports in final typed form to the super
visor for review and processing. In non-prose
cution cases the special agent is expected to 
submit the report in final typed form. 

(3) Final prosecution reports irl the Criminal 
Investigation Division are presented in either 
the narrative format or the optional format 
styles of report writing. 

(4) Text 633 through 633.7 discuss the rec 
ommended outline, format, and content of the 
narrative report. Exhibit 600-2 presents a sam
ple specific item case written in the narrative 
format. 

(5) Exhibit 600-3 shows a comparison be
tween the narrative and optional format reports. 

(6) Text 634 through 634.(10) discuss the 
recommended outline, format and content of 
the optional report . Exhibit 600-4 presents a 
sample specific item case Yrl'itten in the optional 
format. 

(7) Exhibit 600-5 presents a sample net 
worth case written in the narrative format; and 
Exhibit 600-8 presents a sample Bank Depos
its case written in the narrative format. 

632 (1-1 8-80) 9781 

Outline for Final Reports on 
Prosecution Cases 

(1) Introductioll. 
(2) Summary of Cooperating Officer's 

Findings. 
(3) History of Taxpayer. 
(4) Evidence. 

('5) Explanation and Defense. 

(6) Facts Relating to Intent. 
(7) Conclusions and Recommendations. 

633 (1-18-80) 9781 

Tax Fra.ud Cases (Prosecution) 

633.1 (HIHlO) 9781 

Introduction 
(1) The introduction to the raport should con

tain a brief mention or discLission of any of the 
following matters that are pertinent to the case: 

(a) Type of violation. 
(b) T a x periods involved in the 

investigation. 
(c) Name and e.ddress (city and state) of 

taxpayer. 
(d) Business or vocation of the taxpayer. 
(e) Origin of the case.- The origin may be: 

regular examination, confidential source, claim 
for refund. or special program. Do not use the 
term " routine audit. " If significant, state how the 
Criminal !nvestigation Division acquired juris
diction. The special agent should not in any part 
of the report identify an informant by name, 
occupation, or relationship. If an investigation 
resulted from an informant's communication, 
merely state that the information was obtained 
from a confidential source. (See IRM 9373.3:(8) 
and P- 1- 190.) 

MT 9781-1 633.1 
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(f) Names and titles of cooperating offi

cers.-The term "cooperating officer" does not 
include special agents . The report should be 
signed by all special agents who significantly 
participated in the investigation exclusive of 
collateral inquiries. If it is anticipated that a spe

cial agent, including one who conducted a col

lateral inquiry, will be called as a witness, that 
matter should be covered in the evidence sec
tion and in the list of witnesses. 

(g) Date the taxpayer was first notified that 
his/her returns were under examination by the 
Internal Revenue Service.-Brief description 

as to when, by whom, and how the taxpayer was 
notified. This information is particularly impor
tant if the taxpayer raises a defense of voluntary 
disclosure. The date the taxpayer was first con
tacted by a special agent should also appear in 
the introduction of the report. The report should 
contain a statement concerning whether the 
special agent explained his/her function to the 
taxpayer and advised the taxpayer of his/her 
Constitutional rights under existing guidelines. 

(h) Notice of reexamination.-If the inves
tigation includes tax periods previously exam
ined, mention that a notice of reexamination 
was issued to the taxpayer. (See IRM 9324.4) 

(i) Representative of taxpayer.-State the 
names and addresses of current representa
tives of the taxpayer, and whether they are 
enrolled. Indicate whether powers of attorney 
have been filed. Include as exhibits copies of 
the latest powers. (See IRM 9359.2) 

(j) Related cases.-Mention any related 
cases·not discussed in this report , such as cas
es involving attempted bribery or impeding an 
officer. Include a brief statement concerning 
the status of any related case currently under 
investigation by the Cr iminal Investigation 
Division. 

(k) Statement that prosecution is recom
mended for designated years. 

(I) Brief description of the method used in 
the evasion or other violation . Mention the 
method of determining the income for use in 
criminal proceedings if other than specific item. 
If the income for civil purposes is computed on a 
different basis, mention that fact. 

(m) Periods of Limitations.-Present in 
tabular form information relative to the dates on 
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which prosecution will be barred for the tax 
periods included in the recommendation for 
c riminal proceedings and the dates on which 
the period of limitations on assessment of tax 
wi ll expire. Include in the tabu lat ion, when ap
propriate, information concerning any exten
tions of the period for assessment of tax . Dis
cuss briefly any unusual circumstances that ex
tend the period of limitation on prosecution, 
such as the taxpayer's being a fugitive from 
justice or absence from the United States. 

(n) Venue.-Mention the judicial district in 

which the returns were filed. If venue might lie in 

more than one judicial district, mention the dis

tricts involved and briefly state the basis on 

which each might have jurisdiction. The facts 

and evidence relative to the matter of venue 

should be discussed in the section of the report 

relating to evidence. See IRM 932(10). 

633.2 (1 -18-80) 9781 

Summary of Cooperating Officer's 
Findings 

(1) This section of the report concerns the 

civil liability except for cases wherein the in

come proposed for use in criminal proceedings 

is the same as that involved in the civil case. If 

the income for both purposes is the same, men

tion that fact. Consideration should be given to 

any of the following matters which are pertinent 

to the case: 

(a) Reference to the cooperating officer's 

report, a copy of which should be submitted as 

an exhibit. Do not repeat details included in that 

report . 

(b) Tabulat ion of the income and tax re

ported, if any, and the income, tax and penalties 

proposed as a result of the investigation. This 

includes all additional taxes and penalties of 

other taxpayers which directly result from the 

case, such as victims of "tax experts," involved 

corporations, partners and spouses, if not as

signed for investigation of their separate tax 

liabilities. If the report relates to more than one 

taxpayer, there should be a separate tabulation 

for each. Lengthy tabulations may be set forth 

on an appendix to the report. Exhibit 600-1 

contains sample forms of tabulation . 
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(c) The computation of income for criminal 
proceedings should be reconciled with the de
termination of income shown by the internal 
revenue agent's report. In some cases, it is 
sufficient to point out the differences by means 
of a brief narrative statement; in others, the 

summary may be presented as an appendix 
(Exhibit 600-1) . Unless the technical adjust
ments have an unusual significance, the special 
agent should merely mention in the report that 
such adjustments are explained in the internal 
revenue agent's report . Details of the criminal 
computation should be reserved for the section 
relating to evidence . In some cases on net 
worth, expenditures, or bank deposits, adjust
ments should be made to account for technical 
and nonfraudu le nt increases i n reported 
income. 

(d) The block adjustment method sets 
forth in tabular form the items of income and 
expenses as shown by the tax return, the crimi
nal and civil adjustments, the corrected income 
for criminal purposes and the corrected income 
shown in the revenue ager)t's report . This meth 
od may be used (if appropriate) in cases involv
ing numerous adjustments affecting both the 
criminal and civil computations if this would 
provide a clearer presentation than a summary 
of only the adjustments. The block adjustment 
method ordinarily lends itself more to specific 
item type of cases and usually only for years 
recommended for prosecution . Items of income 
and expenses that are not changed by any 
adjustment should be grouped together by cat
egories and explained in a footnote. The use of 
this method, which requires a separate sched
ule for each tax year involved, will in most in
stances supplement appendices rather than re
place them. However, in cases involving sever
al tax periods, a simultaneous presentation of 
the evidence for all periods shall be used if a 
separate discussion of the evidence for each 
year will result in duplication. An example of a 
block adjustment method of summarizing in
come and adjustments is illustrated in Exhibit 
600-1 as an alternative method of presenting 
Appendix A. 

(e) Gross income means all income from 
whatever source derived, including (but not lim
ited to) the following items [26 USC 61] : 

1 Compensations for services, including 
fees, commissions, and similar items. 

2 Gross income derived from business 
(use gross profit) . 

3 Gains derived from dealings in proper
ty (use gain before the 50 percent deduction) . 

4 Interest. 

5 Rents (use gross rents) . 

6 Royalties. 
7 Dividends (after exclusion). 
8 Alimony and separate maintenance 

payments. 
9 Annuities. 
10 Income from life insurance and en

dowment contracts. 
11 Pensions. 
12 Income from discharge of 

indebtedness. 
13 Distributive share o f partnership 

gross income (separately calculate the distrib
utive share of partnership business profit and 

distributive share of partnership gross rents, 

etc.). 
14 Income in respect to a decedent. 
15 Income from an interest in an estate 

or trust. 
(I) Gross income figures are used by U.S. 

Attorneys in complaints, informations, and in
dictments filed against taxpayers in willful fail
ure to file income tax cases. Therefore, if the 

special agent's report involves the alleged will
ful fa ilure to file income tax returns, and if the 

case is based on specific items or bank depos

its, the gross income in each prosecution year 
should be shown in the Summary of Cooperat
ing Officer 's Findings. The amount of gross 
income is generally determinable in such cases 
and should be included in this section (Exhibit 
600-6) . If the special agent uses the net worth 
method of proof in a failure to file case, adjusted 
gross income or taxable income would be used 

rather than gross income. 
(g) Discuss briefly any significant action 

taken by either the Government or the taxpayer 
with respect to the civil liability, including the 
filing of delinquent or amended returns. Set 
forth the facts concerning any assessments 

and resulting payments or collections, or any 

voluntary payments for the years involved in the 

investigation. Tabulate the taxes and penalties 
assessed if they are diHerent from those pro

posed in the cooperating officer's report. Dis

cuss any unusual circumstances and mention 

any anticipated action of significance, such as 

the imminence of proceedings before the Tax 
Court. If no action has been taken concerning 
the civil liability, mention that fact. 
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History of Taxpayer 
(1) In narrating the history of the taxpayer, 

the special agent should identify the sources of 
information and should include information rel 
ative to any of the following mailers that are 
pertinent to the case, with particular emphasis 
on the criminal period: 

(a) Individual. 
1 Personal information. 

a 	Name and alias. 
b 	Age, citizenship, physical and men

tal health . 
c Location of residence (city and 

state) during years invo lved. 
d Marital status and number of 

dependents. 
e 	Education. 
f Military service. 
g 	Reputation and criminal record. 
Ii 	 A copy of the taxpayer's criminal 

record should be submilled with the report as 
an exhibit to support the narrative. 

2 Financial information. 
a Business addresses during the 

years involved. 
b 	Sources of income. 
c Taxpayer's connection with busi

ness emphasizing responsibility and participa
tion in the income producing and accounting 
phases. 

d General familiarity with books of 
account. 

e Knowledge of tax matters. 
(b) 	 Partnership or corporation. 

1 Name and address. 
2 Nature of business. 
3 Date formed or date and place of 

incorporation. 
4 Partnership-names of partners and 

terms of partnership agreement. Corporation
names and titles of all officers during the tax· 
able periods, and shares of stock owned by 
each if essential to case. 

5 	Corporation-names of officers in ac
tive control and particular duties or responsibil i 
ties of each. 

6 Statement concerning whether the 
business is still in operation . 

(2) If facts and circumstances relative to the 
history of the taxpayer constitute part of the 
evidence of the violation, they should be includ
ed in the section of the report concerning the 
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evidence for use in criminal proceedings. This 

procedure is particularly applicable to cases in 

which evidence of the taxpayer's financial his

tory in prior years establishes or corroborates 

the starting point for a net worth or similar com

putation, and to cases in which willful intent may 

be inferred from actions of the taxpayer during 

prior years. Care should be exercised to avoid 

unnecessary repetition. If facts concerning the 

history of the taxpayer are included in the evi

dence section of 'the report , a brief mention 

thereof in the history section , together with ref

erence to the part of the report contain ing the 

information, is sufficient. 

633.4 (1-18-80) 	 9781 

Evidence 

633.41 ( 1-18-80) 	 978 1 

Evidence in Support of Civil 
Penalties 

(1) This part of the report should set out the 

facts and evidence to support any civil penalties 

recommended by the special agent. Separation 

of the evidence proposed for use in the criminal 

proceeding from that relating specifically to the 

civil penalties will be helpful not only to United 

States Attorneys and others who are primarily 

concerned with the criminal phase of the case, 

but also to attorneys who are concerned with 

the civil aspects of the case. This part of the 

report should contain a discussion of the nature 

and extent of the evidence available to support 

recommended civil penalties . Evidence which 

pertains to both the criminal phase and recom

mended civil penalties should be covered in the 

part of the report concerning evidence for use in 

the criminal proceeding, with a reference there

to being included in this part of the report. This 

part of the report would also cover evidence 

available in support of civil penalties recom

mended with respect to tax periods or taxpay

ers not included in the recommendat ion for 

prosecution. Documentary evidence should be 

mentioned in the report and retained for subse

quent use in connection with the civil 

settlement. 
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(2) Evidence to support the civil fraud penal 
ty in a willful failure to file case or with respect to 
tax periods not included in the prosecution rec
ommendation should be clearly set forth, in
cluding a summary of the facts relating to the 
requisite fraudulent intent. Such evidence 
should be of the type which will establish that 
some part of the underpayment of tax is due to 
fraud. Although it is sufficient to refer to other 
parts of the report which cover such material, 
the portions of the report concerning intent and 
the evidence for use in the crimi nal case usually 
do not contain such information concerning tax
payers or tax periods not included in the prose
cution recommendation. Furthermore, the facts 
and evidence to support a criminal charge of a 
willful failure to file a return are not necessarily 
sufficient to establ ish the specific fraudulent 
intent required to sustain the civil fraud penalty 
since a criminal charge of willful fai lure to file 
may be established without proof of such fraud
ulent intent. Some, but not all, of the indications 
of fraud which should be supported by evidence 
mentioned in this section of the report , where 
applicable , are such affirmative acts as keeping 
a double set of books, making false entries or 
alterations, or false invoices or documents, de
struction of books or records, concealment of 
assets or covering up sources of income, han
dling of one's affairs to avoid making the rec
ords usual in transactions of the kind and any 
conduct, the likely effec t of which would be to 
mislead or to conceal. 

633.42 (1-14-82) 9781 

Evidence for Use in Criminal 
Proceedings 

(1) This section is concerned with the evi
dence which is anticipated to be used as the 
Government's criminal case. Every substantial 
fact should be documented . The evidence 
should include not only proof of additional in
come but also any available proof pertaining to 
the disposition of funds and any related evi
dence of intent. It also should include any ad
missions of the taxpayer. 

(2) Since venue might lie in more than one 
district , the special agent should determine the 
following fac ts during the investigation and doc
ument them in the evidence section: 

(a) Residence and principal business ad
dress at the tim e the alleged offense was 
committed. 

(b) Place where records were maintained, 
where the returns were prepared. and where 
the returns were signed. 

(c) Location of the post office, if the return 
was mailed, or the Internal Revenue Service 
office if delivered. 

(d) Other pertinent evidence which might 
aid in establishing venue outside the judicial 
district in which the District Director's office is 
located or which might assist in resolving ques
tions arising from defendant's motion for a 
change in venue. See IRM 932(10) . 

(3) Any evidence of intent that is closely re 
lated to evidence regarding the filing and prepa
ration of returns, the maintenance of books and 
records. and the receipt or disposition of in
come should be presented with the discussion 
of those topiCS. The facts relating to intent will 
then be repeated in concise outline form in the 
section of the report provided for that purpose. 

(4) In order to make the evidence section 
adaptable to use in a criminal trial , the specia l 
agent may introduce such evidence in the order 
proposed for presentation in court insofar as 
that procedure is consistent with coherence 
and continuity in the report . This suggestion 
applies not only to the order of introducing wit
nesses but also to the form of presenting the 
testimony of each witness. For example, in nar
rating the in formation furnished by a witness, 
state the name, address (city and state), and 
title or other identification of the witness, and 
the name of any organization which he/she 
may represent. Mention the evidence which 
he/she may be expected to produce and the 
pertinent information whi ch he/she has fur
nished. In most instances it is preferable to 
discuss the complete testimony of a witness at 
one point in the report rather than to present 
part under one topic ancj part under another. 
For example. if a witness furnishes information 
relating to both evidence of the receipt of in
come and evidence of intent, his/her complete 
testimony generally should be discussed in 
connection with the receipt of income. This sug
gestion, however, should not prevent the spe
cial agent from discussing part of the informa
tion furnished by a witness under one topic and 
part under another when that presentation pro
motes clarity, coherence, and emphasis in the 
report . In some instances it will be necessary to 
set forth , either before or after introducing a 
witness' proposed testimony. suffic ient back
ground information to show its relevancy . 
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(5) This part of the report should inc lude any 
facts indicating weaknesses in the evidence 
and the re liabil ity of witnesses. It will not, how
ever, contain any conclusions. Avoid using the 
words "proves, " " seems," " appears." 

(6) The following matters, if pertinent to the 
case , should be considered in this part of the 
report, but the order of presentation should be 
varied with the facts of the particular case . 
Topic headings should be used when appropri
ate, but in many instances the evidence may 
not be adaptable to segregation into topics . 

(a) Information regarding the filing of 
returns. 

1 This topic concerns the returns for the 
tax periods involved in the recommendation for 
prosecution and any other returns which consti
tute a part of the evidence. In failure to file cases 
it is essential to establish that the taxpayer 
knew the requirement to file income tax returns. 
Copies of available income tax returns preced
ing the first recommended prosecution year 
should be furnished unless it has been estab
lished that the taxpayer has never filed a return . 
Copies of re turns filed after the periods for 
which prosecution was recommended should 
also be furnished. 

2 The re cord of filing original and 
amended returns may be set forth in a schedule 
with the following headings: 

Tax Period 
Serial No. 
Date Filed 
Exhibit No. 

3 One photostat of each return should 
be submitted as an exhibit. 

4 Introduce the exhibit containing a cer
tificate of assessments and payments (Form 
4340, for non-ADP returns) or a computer tran
script (Form 4303 , for ADP returns) for whatev
er current and prior tax periods are pertinent to 
the criminal phase of the case. 

5 Present facts regarding the identifica
tion of the returns including the signature, 
sources and amounts of income reported, de
ductions claimed, and any other significant mat
ters. This may involve merely a statement that 
the taxpayer in the presence of the named offi
cers identified this data. 

6 Set forth any pertinent evidence con
cerning who filed the returns of the tax periods 
for which prosecution is proposed; when those 
returns were fil ed; and how, i.e., mailed, or fil ed 
at an office of the Internal Revenue Service. 
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7 If no returns were filed, mention that 
fact and introduce the exhibit containing the 
certification of the District Direc tor or other ap
propriate Internal Revenue Service representa
tive. Include any admissions of the taxpayer 
that returns were not filed . 

8 Include as exhibits all requests for Ex
tensions (of time to file) . Set forth the pertinent 
evidence concerning the Request for Exten
sions including date filed, place filed , reason for 
request ing extension, date to which extension 
granted, and reasons, if any, when extension 
was denied. 

(b) Evidence regarding preparation of 
returns . 

Introduce the statement of the person 
who prepared the alleged fraudulent returns. 
Whenever possible submit as an exhibit a copy 
of that person 's affidavit or a transcript of his/ 
her testimony under oath . The information 
which should be obtained from this witness is 
set forth in Exhibit 300-5. 

2 Include any pertinent statements by 
the taxpayer. 

(c) Description of books and records of 
taxpayer. 

1 Describe the taxpayer's books and 
records and their relationship to the tax returns. 
Insert all evidence which bears on the taxpay
er's knowledge of and responsibility for the rec
ordkeeping process. Statements under oath or 
affidavits should be included from bookkeep
ers, accountants or other persons involved in 
keeping the taxpayer's records. 

2 Discuss the circumstances under 
which access to the records was obtained with 
particular emphasis on any unusual c ircum
stances, such as discovery of records subse
quent to the taxpayer's denial of their existence 
or the refusai to produce all or part of the rec
ords. Mention what records of the taxpayer 
were examined, and state who reconciled the 
books and records with the returns. Submit as 
an exhibit a memorandum of the cooperating 
officer or the special agent relative to this. 

3 In net worth, bank deposits, and ex
penditures cases, it is particularly important that 
available evidence showing lack of records, or 
their incompleteness or inadequacy be submit
ted. Present pertinent details concerning any 
oral or written notice given the taxpayer regard
ing his inadequate records. 
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(d) Theory of proof to be fol/owed, or the 
type of case to be presented, i. e., specific item, 
net worth , bank deposits, expenditures, or a 
combination thereof. Any facts showing a pat
tern or scheme of evasion may be narrated at 
this point. Such facts also relate to intent and in 
some cases it may be preferable to cover them 
in connection with that matter . In net worth and 
similar cases the evidence of sources of in
come may be introduced at this point, or in 
some cases it may be more effectively present
ed in connection with other evidence. Mention 
other methods of determining income which 
may be used as corroboration of the method 
recommended for use in criminal proceedings. 
Complete presentation of the alternative meth
od(s) , which may consist of one or more of 
those listed above or a percentage mark-up 
computation , may be set forth in a subsequent 
part of the evidence section if the special agent 
believes that detailed presentation will make 
the report more conclusive. 

(e) In net worth, expenditure, and bank de
posit cases , the evidence corroborating the 
starting point may be presented here, prepara
tory to the introduc tion of evidence relating to 
the prosecution period . In some instances it 
may be preferable to reverse that order of pre
sentation . The net income should be estab
lished for such number of prior to subsequent 
years as may be required to support the starting 
point. The taxpayer's filing record and copies of 
available income tax returns should be fur
nished for at least five years immediately pre
ceding the starting point and for all years be
tween that point and the first prosecution year. 
If any of the required re turns are not available, a 
cert ification of the District Director relat ive to 
the amounts of tax paid should be submitted, 
together with photostats or transcripts of any 
available taxpayer's retained copies of perti 
nent returns. If the taxpayer's income in years 
for which the returns are unavailable cannot be 
determined from other sources, the maximum 
net income which might have been reported on 
the missing returns may be computed on the 
basis of the tax paid . Since statements of as
sessments and payments do not include 
amount withheld from salaries or wages, such 
method of computing estimated income may 
not be feasible unless records such as those of 
employers or the Social Security Administration 
can be utilized to reconstruct the amounts of 
salaries or wages received . 

(f) Tabulation of corrected income.- This 
topiC comprehends a summary of the items 
wr,ich are proposed for use in criminal proceed
ings and a comparison of corrected income with 
reported income. It may relate to specific items 
of omitted income and overstated expense, or 
to a summary of a computation based on net 
worth , bank deposits , or expenditures. Sug
gested forms of presentation are furnished in 
the sample reports . 

1 In computing corrected income involv
ing a self-employed individual who earns self
employment income as defined in IRC 1402(a). 
(b) , and (c) inClude in the computations for crim
inal purposes the corrected self-employment 
tax figures whenever the original fraudulent re
turn reflects an amount of self-employment tax. 
Further, in a criminal case involving multiple 
fraudulent returns, the corrected self-emp loy
ment tax figures should be computed for each 
return where self-employment tax would be ap
plicable if self-employment taxes are reported 
on any of the fraudulent returns . Criminal com
putations will continue to exclude self-employ
ment tax figures in failure to file cases or in 
cases where none of tile fraudulent returns 
reflect a self-employment ta x figure. 

2 The Criminal Section of the Tax Divi
sion , Department of Justice, has requested that 
income averaging computations be prepared 
and forwarded to the Department of Justice in 
all cases where applicable and base year data 
is ascertainable, regardless of whether an in
come averaging election was made by the tax
payer. Pertinent returns should be requisitioned 
for base periods at the outset of all income tax 
investigations. As appropriate , requests should 
be made for information of base period data to 
the taxpayer or the taxpayer 's return preparer at 
the initial interviews. Where applicable, the de
termination of income averaging may be most 
effectively accomplished through the use of an 
appendix to the Special Agent 's Report. 

3 Base period data should be computed 
as follows: 

a In those instances involving a return 
filed for a pre-prosecution base period, base 
period data will be obtained from such filed 
return . Base period data as reported on a filed 
return will be adjusted only when such adjust
ments are in the taxpayer's favor or, if in favor of 
the government, are subject to proof beyond a 
reasonable doubt as constituting income addi
tional to that reported. 
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b Base period data is not to be com
puted by reconstructing the amount of taxable 
income rep0rted on the basis of tax liability 
reflected per Service records (other than tax 
returns), such resulting figure being unaccept
ably susceptible to inaccuracy due to the varr
abies involved. 

(g) Evidence of ;ncome.-With reference 
to cases involving several tax periods, a simul
taneous presentation of the evidence for all 
periods shall be used if a separate discussion of 
the evidence for each year (specific adjust
ments, net worth items, bank deposits) will re
sult in duplication. The first item should be dis
cussed for ail years involved before the evi
dence relative to the next item is presented. 
Pertinent facts relating to occurrences in the 
investigation prior to its status as a jOint investi
gation should be furnished. Those facts include 
statements made by the taxpayer to , or in trie 
presence of, the cooperating officer, and the 
latter's memorandums concerning those mat
ters should be submitted as exhibits. The evi
dence in specific item cases should establish 
the receipt, omission, and intent relating to 
each understatement of income and the over
statement and intent relating to each false de
duction or expense. Consideration also should 
be given to any relevant evidence regarding the 
disposition of funds , which may consist of evi
dence showing increases in net worth or proof 
of the disposition of specific amounts. In net 
worth and similar cases, furnish any available 
evidence of specific items of omitted income, 
and if possible, show how they are reflected in 
the increased net worth. 

(h) Evidence of any collateral violalion, 
i.e., false statements or documents and other 
violations included in the same case classifica
tion as the principal violation. The special agent 
should not recommend alternative or multiple 
criminal charges without a sound basis. In most 
instances collateral violations such as conspir
acy and false statements require additional evi
dence which should be separately presented to 
support each specific charge. 

(i) Unreported interest from certificates of 
deposit-I! the specific item omitted is interest 
from a certificate of deposit, see Text 423.2 for 
information that is required in the final report. 

633.5 (1-18-80) 9781 

Explanation and Defense 
(1) In this part of the report the special agent 

shail set forth explanations of the taxpayer, 
facts regarding his/her attitude toward the in
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vestigation, facts indicating his/her defense, 
and rebuttal evidence. If any of those matters 
have been discussed in detail in a previous part 
of the report, this section should contain only a 
brief summary of, or reference to, the preceding 
discussion. 

(2) Admissions of the taxpayer relative to the 
receipt of income or to intent in the matter 
should be presented with the other facts con
cerning those topics, even though such admis
sions were made in connection with his/her 
explanation. 

(3) The taxpayer's explanation and facts de
veloped during the investigation may indicate a 
probable defense. Since this section of the re
port shall include only facts and evidence, any 
conclusions regarding the taxpayer"s explana
tion and defense will be reserved for the section 
provided for that purpose. The special agent 
should not engage in speculation or conjecture 
about possible defenses in the report. 

. (4) I! a District Criminal Investigation Confer
ence (see Text 342.4) was held at the comple
tion of the investigation to discuss with the tax· 
payer the criminal features of the case, set forth 
the results thereof and submit as an exhibit a 
transcript or memorandum of the proceedings. 
Admissions made by the taxpayer during the 
conference should be included with the evi
dence of the receipt of income or the facts 
relating to intent, as appropriate. In that event,lt 
may be advisable to introduce the exhibits per
taining to the conference at the point where that 
occurrence is first mentioned. 

(5) Introduce any available evidence to con
trovert the probable defenses, including a dis· 
cussion of the efforts made to verify the asser
tions of the taxpayer. 

(6) Present the facts relating to the extent 
that the taxpayer and his/her representatives 
v'ere cooperative or uncooperative during the 
investigation. 

9781633.6 (1-18-80) 

Facts Relating to Intent 

This section of the report will contain an out
line or succinct summary of the evidence of 
intent presented in preceding sections of the 
report, together with a discussion of any addi
tional evidence of intent. 
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Conclusions and 
Recommendations 

(1) The special agent shall identify the fea
tures of the case on which a recommendation 
for criminal prosecution is based and shall pres
ent an appraisal o f the related facts and evi
dence. In making this appraisal. the agent 
should consider the facts set out in the evi
dence section, including those indicative of de
fenses and the reliability of witnesses. He/she 
also may comment, if pertinent, on the factual 
significance of any item of evidence, and on any 
unusual circumstances in the case. The special 
agent shall state his/ her conclusions regarding 
whether the available evidence of any violation 
disclosed through the investigation is suHicient 
to establish a successful prosecution . Attention 
should be given in this section of the report to 
the flagrancy of the violation and any evidence 
of a non-cooperative or hostile attitude on the 
part of the taxpayer. 

(2) The special agent shall make specific 
recommendations concerning the institution of 
criminal proceedings, including the particular 
penal sections of law and tax periods involved 
in each recommendation. 

(3) Spec ific recommendations also shall be 
made respecting the assertion of any appropri
ate civil penalties within the jurisdiction of the 
Criminal Investigation Division. If the case in
volves tax periods for which prosecution is not 
recommended, the special agent shall identify 
the evidence relied upon for the penalty recom
mendations relating to such periods, and shall 
set forth the reasons for recommending against 
prosecution. 

633.8 ( 1-16-80) 978 1 

Sample Reports, Tax Fraud Cases 
(1) The sample reports illustrate the format 

of reports and methods of presenting and ar
ranging facts, evidence, and conclusions. Al
though in practice the organization of material 
in each report will depend upon the particular 
facts and circumstances of the case, the sam
ples can be used as guidelines for eHective 
presentation. The sample reports concern hy
pothetical situations and are not designed to 
provide either qualitative or quantitative stan
dards for evaluating the sufficiency of evidence. 
Since lists of exhibits and witnesses usually are 
similar in format, samples thereof are included 
with only the first sample report. Likewise, sam
ples of only one appendix are provided in cases 

involving two or more appendices that would be 
sim ilar in content and arrangement. To illustrate 
a technique that may be used to facilitate refer
ence to tl1e probable testimony of witnesses 
and to assist in the preparation of the list of 
witnesses, the surname of the taxpayer and of 
each prospective witness is typed in capital 
letters in the sections of the sample reports 
relating to evidence, explanation of the taxpay
er, and intent. Likewise, pertinent business 
names appear in capital letters. One sample 
report also follows the practice of underscoring 
exhibits when initial/y introduced. 

(2) Specific Item Case.-Exhibit 600-2 is a 
sample report on a specific item case in which 
prosecution is recommended . The body of the 
report contains a summary of the tota l unreport
ed rece ipts from each customer w ith refer
ences to several appendices , each showing a 
tabulation of the unreported payments from 
one customer, descriptions of the supporting 
evidence, references to pertinent exhibits, and 
the name of the witness who will produce the 
documents and testify rela tive thereto. A sam
ple of one such appendix is provided. In the 
body of the report, discussion of items appear
ing on the append ices is confined to evidence 
that is not adequately described on an appendix 
and matters that require elaboration. The sam
ple report contains a summary showing the dis
position of proceeds from unreported sales, 
fol/owed by a discussion of the exhibits relative 
t~le reto . Such detailed discussion of the exhib
its relating to the disposition of funds is not 
necessary in all cases . For example, in in
stances where such exhibits are adequately 
described by their title, further discussion may 
be unnecessary. 

(3) Sample Appendices (Specific Item 
Case).-Exhibit 600-2 contains sample ap
pendices showing methods of presenting the 
evidence of unreported sales in a prosecuticn 
case based on specific items. 

(a) Appendix A provides a concise sum
mary of the facts and evidence relating to the 
receipt of income which, if used as a basis for 
preparation of the narrative report, will assist 
the special agent in making a concise and co
herent presentation . If the evidence is ade
quately described on the appendix , it is unnec
essary to repeat that information in the body of 
the report . However, if the brief description in 
the appendix does not clearly explain the facts 
and evidence, the matter should be discussed 
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in the body of the report. Exhibit 600-2-Cont. 
(12) is an alternate method of presenting Ap
pendix A in block adjustments. The alternate 
method shows the amounts reported on the tax 
return, the adjustments, corrected for criminal 
purposes, other adjustments for civil purposes, 
and corrected for civil proceedings per the Rev
enue Agent's Report. The facts and evidence 
pertaining to disposition of the funds from the 
unreported sales may be set forth in a form 
similar to Appendix B. A copy of each appendix 
will be submitted with each copy of the report. 

(b) The information to be included on an 
appendix and the arrangement thereof will vary 
according to the facts of the particular case. In 
many cases it is not necessary or desirable to 
include information relating to the reported in
come, and in instances where few columns are 
required, it may be feasible to combine the 
schedules regarding the receipt of income and 
the disposition of funds. 

(4) Net Worth Case.-Exhibit 600-5 is a 
sample report on a net worth case involving a 
recommendation of prosecution with respect to 
three of the five years included in the investiga
tion. It is assumed in the sample that the case 
resulted from the receipt of an informant's com
munication and that the investigation disclosed 
fraudulent returns filed for the years involved. 
The body of the report contains a summary of 
the computation of net worth and expenditures 
and the details are set forth on appendices. The 
summary which appears in the body of the re
port should contain a tabulation of the major 
classifications of assets and liabilities that show 
changes sufficient to have a material effect on 
income. The remaining amounts should be 
grouped under the classifications of "other as
sets" or " other liabilities." In the summary of 
the income computation in Exhibit 600-5, the 
corrected net income is determined by adding 
nondeductible expenditures to the increases in 
net worth. A separate item should be inserted in 
the summary whenever it is necessary to make 
adjustments for nontaxable income or unallow
able deductions, such as gifts, the nontaxable 
portion of capital gains, or unallowable losses. 
Because of the number of columns involved, 
the detailed computations of net worth are pre
sented on two separate appendices: one (Ap
pendix A) relating to the period from the starting 
point to the first year included in the criminal 
case, and the other (Appendix B) concerning 
the years involved in the recommendation for 
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prosecution . Appendix B contains a description 
of the evidence for each item, references to 
pertinent exhibits , and the names of witnesses 
for each item. Appendix A contains similar infor
mation for each item not continued on Appen
dix B, but in instances where an item appears 
on both appendices, the former shows, in lieu of 
a description of the evidence, a reference to the 
number of the item on Appendix B. In instances 
where one document constitutes evidence rel
ative to a number of net worth items, repetition 
may be avoided by placing a notation "see Note 
1" in the column headed "Description of Evi
dence" and describing the document in a foot
note. If any c lassification of assets or liabilities 
is comprised of numerous items, the basic ap
pendix usually should show only the total 
amount for the particular classification with ref
erence to a subsidiary appendix containing the 
detailed tabulation of such items. For example, 
in a case involving numerous bank accounts, 
the basic append ix will show the aggregate 
amount on deposit in all the accounts at the end 
of each period, and the balances in the individu
al accounts will be tabulated on supporting 
appendices. 

(5) Bank Deposits Case.-Exhibit 600-6 is a 
sample report on a bank deposit case, in which 
it is assumed that the taxpayer operated a retail 
drug store and that the bulk of receipts from 
sales are in the form of cash . It also is assumed 
that business expenses were paid by checks 
and that the canceled checks were available 
during the investigation. The computation of 
income on the basis of bank deposits and cash 
expenditures is presented on Appendix A. with 
a brief summary thereof in the body of the re
port. In order to simplify th e basic computation 
of income, only the total amounts of payments 
in cash, nonincome items and deposits, pur
chases, and operating expenses are shown on 
that appendix and the detailed information con
cerning those items is set forth on subsidiary 
appendices . In more complicated cases, it 
might be advisable to use separate appendices 
or schedules for the particulars of other items. It 
is assumed in the report that the evidence con
cerning deposits of customers' checks will be 
shown on Appendix A-1. Since the format of 
that appendix is adequately described in the 
body of the report, a sample is not provided. 
Although the sample report may be used as a 
guideline in preparing reports on bank deposit 
cases, the form and content of the report and 
appendices will vary according to the facts and 
circumstances of the case. 
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634 (1-18-80) 978 1 ences to all relevant testimony and documenta
Final Reports on Prosecution ry evidence. Furthermore , each appendix 
Cases (Optional Format) should be referenced to all corroborative 

evidence. 

634.1 (1 - 18-80) 978 1 

Introduction 
(1) The optional format report was imple 

mented on June 2, 1972, amended on July 19, 
1973, and developed in its present form on 
March 14, 1975 as a result of constructive sug
gestions from District , Regional and National 
Office personnel. The ARC (Criminallnvestiga
tion) may authorize the use of the optional for
mat report on either a regional or district basis. 

(2) The optional format report is a witness 
oriented rather than an exhibit oriented report, 
for example: Witnesses are numbered chrono
logically as they are introduced-W1, W2, W3 , 
and so forth . Each exhibit pertaining to a given 
witness is likewise numbered chronologically. 
For example , the exhibits relating to witness 
number 3 would be designated as W3-1, W3-2 , 
and W3-3 . This form of a witness-exhibi t refer
encing system eliminates the need for separate 
witness and exhibit lists as both lists are com
bined in one. No disassembly or reassembly of 
witness-exhibits is required for pretrial or trial 
use. The optional report requires less introduc
tory narrative concerning the individual witness 
and exhibits . However, the pertinent facts and 
circumstances of the case should be thorough
ly discussed in the narrative and fully docu
mented with appropriate witness-exhibit refer
ences. Exhibit references should be underlined 
and explained the first time they are mentioned . 
in the report in order to fac ilitate review and pre
trial use of the report. Subsequent references to 
the exhibit should not be underlined or ex 
plained. For example: " The results of the c ivil 
examination (W4-2, Revenue Agent's Report) 
are as follows... . The civil adjustments (W4-2) 
are reconciled to the criminal adjustments in 
Appendix A." 

(3) The optional report has a standard for
mat, but additional sub-headings may be used 
to add clarity to the report and facilitate review. 
(See 634 .2, Outline for Final Reports on Prose
cution Cases-Optional Format and Exhibit 600
4). Additional sub-headings should be used lib
erally to highlight any significant issues. 

(4) The optional report makes maximum use 
of appendices and eliminates the need for a 
detailed explanation of each of the supporting 
exhibits and minor details of the case. Each of 
the appendices should contain complete refer

(5) The optional format report contains de
tails of the revenue agent's recommendations 
and a reconciliation of the civil and c riminal 
adjustments. A copy of the Revenue Agent's 
Report should be included as an exhibit to the 
Special Agent's Report. The Special Agent's 
Report should state where the evidence in sup
port of the fraud penalty is maintained. 

634.2 (1-1 8-80) 9781 

Format For Final Reports in 
Prosecution Cases (Optional 
Format) 

(1) Introduction 
(2) History of taxpayer 
(3) Evidence of income 

(a) Theory of the case 
(b) Books and records 
(c) Preparation and filing of returns 
(d) Reconciliation of books and records to 

tax return (if applicable) 
1 Reported Income 
2 Reported Expenses 

(e) Explanation of appendix items (if appli
cable) or 

(f) Evidence for use in criminal 
proceedings 

(g) Additional deductions (if applicable) 
(h) Corrected taxable income and tax (if 

applicable) 
(4) Corroborative proof (if applicable) 
(5) Evidence of intent 
(6) Explanation and defense of taxpayer 
(7) Conclusions and recommendations 

634.3 ( 1-18-80) 9781 

Introduction 
(1) The introduction to the report should con

tain the principal's social security number or 
employer's identification number. Both num
bers should be added where applicable. In addi
tion , this section should make maximum use of 
the following subheadings and brief statements 
of fact as opposed to extensive narrative. 

(a) Name and address of the Taxpayer 
(b) Name and address of Representative 
(c) Type of Report 
(d) Type of Case and Prosecution Years 
(e) Recommended Charges 
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(f) Investigating Agents 
(g) Related cases 
(h) Method of proof 
(i) Method of Evasion 
Ul Returns Filed and Statutes of Limitation 
(k) Venue 
(I) Source of Case 
(m) Initial Contact with Taxpayer and Date 

of Referral 
(n) Constitutional Advice 
(0) Power of Attorney 
(p) Revenue Agent's Recommendations 
(q) Reconciliation of Civil and Criminal 

Adjustments 
(r) Civil Actions 

(2) The narrative relating to "Returns Filed 
and Statutes of Limitation" should include filing 
information (with pertinent exhibits) of periods 
subsequent to those for which prosecution was 
recommended . 

(3) The narrative relating to "Venue" should 
include not only where venue may lie but also 
what evidence supports the conclusions. Evi
dence of venue should be fully documented as 
set forth in IRM 932(10). 

(4) The narrative relating to "Initial Contact 
With Taxpayer and Data of Referral" should 
state not only who contacted the principal but 
also, when, where, how, and why. If the case 
was referred to the Criminal Investigation Divi
sion from either Examination, Collection, or the 
Service Center, the referral date should be in
cluded. If the case was not referred from within 
the IRS, this section should be entitled "Initial 
Contact with Taxpayer. " 

(5) The narrative relating to "Constitutional 
Advice" should state when, where , and by 
whom the advice was given; who was present; 
and statements made by the principal as to his/ 
her understanding of his/her rights. (See IRM 
9384 .2.) 

(6) The narrative relating to the revenue 
agent's recommendations should schedule the 
corrected taxable income and tax for use in civil 
proceedings. A copy of the Revenue Agent's 
Report should be included as a witness-exhibit 
reference. Samples of the scheduling of cor
rected taxable income and tax are set forth in 
Exhibits 600-1, 600-2, and 600-4. 

(a) If applicable, any differences between 
the criminal and civil adjustments should be 
reconciled and explained either in this section , 
an exhibit or an appendix. A suggested format 
for reconciling the return to the civil and criminal 
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adjustments is set forth in Appendix A-2, Exhib

it 600-4-Cont. (20) . 

(b) The report should state where the evi. 

dence in support of the fraud penalty is being 

maintained. When recommending the Civil 

Fraud Penalty in willful failure to file cases and/ 

or with respect to tax periods not included in the 

prosecution recommendation, consideration 

should be given to including in the report the 

facts and evidence used to support the Civil 

Fraud Penalty (see Text 252.3). This may be 

accomplished by creating a separate heading 

or sub-section in the optional report. (See sub

section 634.1 :(3).) 

(7) All significant civil actions instituted either 

by or against the taxpayer should be fully ex

plained. This applies wheiher the actions are for 

prior years, prosecution years, subsequent 

years, or relative to a different type of tax. 

634.4 (1-18-80) 9781 

History of Taxpayer 

(1) This section remains the same as in the 

narrative format report, except that maximum 

use is made of subheadings and brief state

ments of fact. In addition, this section should 
make maximum use of the following subhead

ings and brief statements of fact as opposed to 

extensive narrative: 

(a) Full Name 

(b) Aliases, Business Names 

(c) Date and Place of Birth 

(d) Physical and Mental Health 

(e) Marital Status and Spouse's Name 

(f) Dependents 

(g) Place of Residence During Years 

Involved 

(h) Education 

(i) Military Service 

U) Reputation in the Community 
(k) Criminal Actions (a copy of the criminal 

record should be submitted as an exhibit with 

the report) 
(I) Business Address During Years 

Involved 
(m) Business History 

(n) Sources of Income 
(0) Other Pertinent Data 
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Evidence of Income 

(1) The "Theory of the Case" section is de
signed primarily to present an overview or brief 
synopsis of the case. This section should avoid 
conclusions and adhere to a capsule presenta
tion of the facts and evidence developed during 
the investigation. The synopsis need not be 
documented but must be based upon facts 
proven elsewhere in the report. The report 
should mention whether the principal is a cash 
or accrual basis taxpayer and the basis used to 
determine the unreported income for use in 
criminal proceedings. This section should also 
set forth the method(s) of proof used. If an 
indirect method of proving income is used, an 
explanation should be given as to why the 
method was selected. 

(2) The "Books and Records" section 
should contain a brief description of the princi
pal's records as opposed to a mere listing of the 
records. This section is not intended to be an 
exhaustive analysi~ of the recordkeeping sys
tem but should relate enough information to 
familiarize the reader with the records and how 
they are used to record the principal's income 
and expenses. The recordkeeping responsibili
ties and detailed office procedures should be 
explained under the "Explanation of Appendix 
Items" section . The "Books and Records" sec
tion should include information as to when, 
how, and from whom the records were obtained 
and their disposition, that is, whether or not the 
records were copied, compared, certified, and 

returned to the principal. 

(3) The "Preparation and Filing of Returns" 

section should contain all details surrounding 
the preparation and filing of the principal's re
turns. Particular emphasis should be placed 
upon who was responsible for each facet of the 
preparation, signing, and filing the return. The 
scope of the evidence presented in this section 
is basically the same as in the narrative format 

report; however, it has been given a separate 
section to emphasize the basic importance of 
this aspect of the investigation. 

(4) The "Reconciliation of the Books and 
Records to Tax Returns" section should sum
marize the major income and expense catego
ries as well as deductions and show the agree
ment with amounts reported on the tax return. If 
applicable, those items which are not in agree
ment should be explained. This section should 
make reference to either the summary sched
ule exhibit or appendix which shows the de
tailed reconciliation. If a reconciliation is not 
possible or necessary, a statement to that ef
fect should be included in this section. 

(5) The "Explanation of Appendix Items" 
section is one of the more significant sections 
of the report. The evidence in support of the 
violation should be set forth in full detail in this 
section. Although extensive narration of each 
appendix item and exhibit is not necessary with 
a well planned appendix, sufficient detail must 
be presented to fully explain the facts and cir
cumstances of the case. Subheadings may be 
used liberally to clarify this section. The first part 
of this section should set out a schedule of the 
specific categories and items of unreported in
come or a summary of the net worth, bank 
deposit, or expenditure schedules, whichever is 
applicable. This section should explain each 
appendix: what it is; how the data on the appen
dix is derived; what analyses were made; what 
evidence is used; and what the appendix 
shows. Only those individual appendix items 
which are not self-explanatory need be ex 
plained. If appendices are not used in present
ing the case, the heading "Explanation of Ap
pendix Items" may be replaced with the head
ing "Evidence for Use in Criminal 

Proceedings. " 

(6) The "Additional Deductions" section 
should not only summarize but also explain any 
additional deductions or adjustments deter
mined during the investigation. This heading 
should be deleted if there are no additional 
deductions or adjustments. 

(7) The final subsection under the major sec
tion "Evidence of Income" is "Corrected Tax
able Income and Tax." This section sets forth 
the computation of corrected taxable income 
and tax for use in criminal proceedings. If the 
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case in chief is presented by an indirect method 
of proof, this section need only show the cor
rected tax computation if taxable income is 
shown on the appendices. Include as tax for 
criminal purposes corrected self-employment 
tax figures whenever the original fraudulent re
turn reflects an amount of self-employment tax. 
Exclude self-employment tax figures in failure 
to file cases or in cases where none of the 
fraudulent returns involved reflect a self-em
ployment tax figure. Income averaging compu
tations should be prepared in all cases where 
appropriate. (See Text 633.42:(6)(1).) 

634,6 (1-18-80) 9781 

Corroborative Proof 

If no corroborative proof is used, this section 
should be deleted from the report. If the primary 
method of proof is corroborated by another 
method of proof, the heading "Corroborative 
Proof' should be centered on the page as a 
major subheading after the "Corrected Taxable 
Income and Tax" section and before the "Evi
dence of Intenf' section. The "Corroborative 
Proof' section should set forth the details of the 
corroborative proof used in the case. In a com
bined net worth/specific item case, the evi
dence for the method supporting the govern
ment's case in chief would be set forth under 
the "Explanation of Appendix Items" section 
and evidence of the corroborative method 
would be set forth under the "Corroborative 
Proof' section. 

634,7 (1-18-80) 9781 

Evidence of Intent 

The "Evidence of Intent" section remains 
basically the same in content as in the narrative 
format report. This important section of the re
port should contain brief, concise statements of 
the evidence of intent presented in the preced
ing sections of the report, together with a dis
cussion of any additional evidence of intent. 
Generally. if an item is presented in the "Evi
dence of Intent" section, it should be fully de
veloped in prior sections of the report. 

634.8 (1-18-80) 9781 

Explanation and Defense of 
Taxpayer 

The "Explanation and Defense of Taxpayer" 
section of the report remains basically the same 
as in the narrative format report except this 
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section now follows the "Evidence of Intenf' 
section so that evidence not previously covered 
in the report can be introduced. 

634.9 (1-7 6-80) 9781 

Conclusions and 
Recommendations 

(1) The special agent should identity the fea
tures of the case on which the recommendation 
for criminal prosecution is based and shall pres
ent an appraisal of the related facts and circum
stances of the case. The special agent shall 
comment on the flagrancy of the violation and 
any evidence of a hostile attitude on the part of 
the taxpayer. 

(2) The special agent shall make specific 
recommendations concerning the institution of 
criminal proceedings, including the particular 
penal sections of law and tax period involved in 
each recommendation. 

(3) Special recommendations should be 
made relative to the assertion of any appropri
ate civil sanctions within the jurisdiction of the 
Criminal Investigation Division, including the 
particular sections of law and the tax period 
involved in the recommendation . 

(4) If the case involves tax periods for which 
prosecution is not recommended, the special 
agent should identify the evidence relied upon 
to support the penalty recommendations relat
ing to such periods and set forth the reasons fDr 
recommending against prosecution. In addi
tion, the report should indicate where the evi
dence in support of the civil sanctions is being 
maintained. 

634.(10) (6-11-80) 9781 

Witness-Exhibit Files 
(1) A separate witness file should be estab

lished for each witness developed during the 
investigation. The witness file should include 
the applicable testimony. Documents relating 
to each witness file can then be reviewed for 
relevancy and each item therein arranged in a 
logical sequence. 

(2) In assembling the witness files, each wit
ness file and each evidentiary item contained in 
each witness file will be numbered. 

(3) The documents in the files should be se
cured within each file and all files then attached 
together in a manageable package with fasten
ers or by other methods. 
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(4) A separate cover sheet should be pre
pared for each witness file. The witness cover 
sheet should contain the following information: 
case number, name and title of witness; name 
and title of employers, if applicable; home or 
business address and telephone number 
where witness can be located in the event of 
trial; pertinent facts bearing on the credibility of 
the witness, including any known criminal rec
ord; a concise summary of the witness' testimo
ny, including any known criminal record; a con
cise summary of the witness' testimony when a 
lengthy or complicated statement is involved. 
General statements need not be documented, 
but specific statements should have references 
(Witness-Exhibit) to the relevant document. 
The witness number and total number of exhib
its should be listed on the cover sheet. 

635 (1-11J.-80) 

Reports on Wagering Tax and 
Coln-operated Gaming Device 
(COGD) and Seizure Cases 

9781 

635.1 (1-11J.-80) 

Introduction 
9781 

(1) In preparing reports on wagering tax and 
coin operated gaming device cases the special 
agent should follow the outline for reports on 
tax fraud cases shown in 633, with the elimina
tion of any section that is not necessary to a 
complete presentation of the facts. The flagran
cy of the violation, the importance of the viola
tor, and whether the case was adopted from 
local police authorities or developed through 
independent investigation by Criminal Investi
gation should be covered in the report . An op
tional short form report has been developed for 
use in wagering tax and coin-operated gaming 
device cases. To the extent possible the short 
form report should be utilized in tnese cases. 

(2) The excise tax on coin-operated gaming 
devices is repealed, effective for years begin
ning after June 30, 1980. 

(3) Exhibit 600-8 is an affidavit for search 
warrant; Exhibit 600-8 Cont. (1) is a saarch 
warrant; and 600-8 Cont. (2) is the return of the 
search warrant. The sample affidavit, search 

warrant, and return concern ahypothetical situ
ation and are not designed to provide qualita
tive or quantitative standards to be used in ev
ery case. As far as possible, the samples con
tain information that the courts have recog
nized as valid and necessary for the issuance of 
a legal search warrant. 

635.2 (1-11J.-80) 

Reports In Wagering Cases 
(1) A final report will be submitted by special 

agents at the conclusion of each investigation 
in accordance with IRM 9512.1. 

(2) When a special agent makes an arrest in 
a wagering occupational tax case, he/she will 
prepare an Arrest Report, Form 1327 A, which 
will be furnished by the Chief, Criminal Investi
gation Division to the United States Attorney by 
the close of business on the next business day 
following the arrest. Arrest reports will be proc
essed in accordance with IRM 9447.8. 

(3) Final reports containing recommenda
tions for prosecutions will be forwarded by th~ 
Chief, Criminal Investigation Division to District 
Counsel for review. The Chief, Criminallnvesti
gation Division will comment in the transmittal 
memorandum ttlat the criteria in IRM 9421 were 
met. In those instances where a package of 
cases is being recommended for prosecution 
and not all the cases met the criteria, the Chief 
will identify in the transmittal memorandum 
those cases which met the criteria. However, 
wagering occupalior.al cases involving arrests 
which do not include recommendations for 
prosecution of other tax violations will be re
ferred directly to the United States Attorney. In 
cases where an arrest was made for a wagering 
occupational violation and the investigation 
also gathered sufficient evidence of a wagering 
excise tax violation to warrant a recommenda
tion for prosecution, District Counsel will be 
provided with a report concerning the excise tax 
portion of the case only. District Counsel will 
refer wagering cases (except COGD cases) di
rectly to the United States Attorney. 

(4) If the United States Attorney later C9
cides to prosecute a wagering tax defendant for 
a substantive gambling violation, he may need 
to prove that none of the information used at 
trial is tainted by the tax disclosure. Where this 
is not possible, the prosecution of non-tax viola
tions may be precluded. To avoid this potential 
interference with non-tax gambling investiga
tions and prosecutions, all information con
trolled by IRC 4424 (See Chapter (26)00 of the 
"New" IRM 1272, Disclosure of Official Infor
mation Handbook) which is IONolsrded to the 
United States Attorney will have the following 
statement on the cover sheet of each report: 

''THIS DOCUMENT CONTAINS WAGER
ING INFORMATION WHICH UNDER IRC SEC
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TIONS 4424 AND 6103 MAY BE DISCLOSED 

ONL Y FOR THE ADMINISTRATION AND 

CRIMINAL ENFORCEMENT OF THE INTER

NALREVENUECODEITMAYNOTBEUSED 

FOR INTELLIGENCE OR PROSECUTORIAL 

PURPOSES FOR GAMBLING OFFENSES 

SET FORTH IN TITLE 18, U .S C., OR ANY 

OTHER PURPOSE. " 

(5) When state or local court actions of any 
type have been init iated or concluded against 
the subject of a wagering investigation at the 
time a fina ' report containing a recommenda
tion for prosecLltion is written, the facts relating 
to such court action should be incorporated in 
the final report . If the court action takes place 
after the report has been submitted, a supple
mental report containing significant details con
cerning the matter wil l be submitted. 

635.3 (1-18-<10) 9781 

Seizure Report, Form 4008 

(1) Form 4008 will be used to report seizures 
of all personal property, regardless of whether 
the property is subject to judicial forfeiture or 
administrative forfeiture . Adoption of a form re
port as a substitllte for the narrative report is not 
meant to encourage brevity of reported infor
mation. Because the information contained in 
the seizure report constitutes the basis for for
feiture action, it must be accurate and com
plete . Furthermore, the info rmation and evi
dence is needed to process and answer such 
legal actions as Petitions for Remission and 
Mitigation of Forfeiture, Claim and Cost Bonds, 
and Offers in Compromise. A seizure report 
should not be abbreviated simply because the 
seized property is valued at $2,500 or less and 

may be subject to administrative forfeiture 
since the property, regardless of the value, may 

later become subject to judicial forfeiture by the 
filing of a claim a nd cost bond . (See IRM 
9455.7) 

(2) Form 4008 is a seven part snap-out as
sembly. Item instructions are inc luded with the 
sample seizure report (Exhibit 600-9) . 
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(3) The following documents, if prepared, 
should be attached to the original copy of the 
seizure report : 

(a) Form 181, Inventory Record of Seized 
Vessel, Vehicle or Aircraft. 

(b) Form 226-A, Appraisement List. 

(c) Copy of Affidavit for Search Warrant. 

(d) Copy of Search Warrant and Return of 
Search Warrant. 

(e) Form SF-l034, Public Voucher for Pur
chases and Services Other Than Personal. 

(f) Form 141-A, Special Moneys Report. 

(4) The case identification number shall be 
noted on all copies of inventory records, ap
praisal forms, tags, receipts, and other docu
ments relat ing to a particular seizure. A sepa
rate report shall be prepared covering all prop
erty seized at the time from each premises on 
which a seizure is made, regardless of owner
ship, al though details of ownership shall be 
covered in the report . 

635.4 (1-18-<10) 9781 

Report of Investigation Relating 
to Petition for Remission or 
Mitigation of Forfeiture 

Exhibit 600-10 contains the format and in
structions for a special agent's report of an 
investigation relating to petition for remission or 
mitigation of forfeiture. The format and instruc
tions shall be followed insofar as applicable. 
(See IRM 9458.5) 

636 (1-18-<10) 9781 

Miscellaneous Criminal Law 
Violations 

The general outline provided in 632 shou ld be 
used in preparing reports on miscel laneous 
c rim inal vi olations in which fraud is not the 

prime factor.The section relating to summary of 
the coopera ting officer's findings is not applica
ble to these cases. and other parts of the outline 
may be eliminated or modified according to the 
circumstances of the case. Exhibit 600-11 is a 
sample report relative to a miscellaneous crimi
nal vio lation. 
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Reports on Nonprosecution 
Cases 

(1) Reports on investigations in which prose
cution is not recommended shall be similar to, 
but less detailed than, those pertaining to crimi
nal cases. Since in completed investigations 
the special agent is responsible for any recom
mendations concerning civil penalties other 
than those relating to tax estimations, he/she 
shall identify and summarize the facts and evi
dence upon whi ch th e recommendati on is 
based. The investigative procedures followed 
shall be described or outlined in enough detail 
to enable supervisory and reviewing officials to 
determine whether the investigation was suffi 
ciently exhaustive to have uncovered any exist
ing evidence of fraud. Particular attention shall 
be given to setting forth the specific reasons for 
recommending against criminal proceedings. 
(See IRM 9521 and 9327.2) 

(2) Fraud penalty.-Since in cases involving 
the ad valorem addition to the tax for civil fraud 
the burden of proving fraud is on the Govern
ment, care must be exercised to ensure that 
there is sufficient evidence to sustain that bur
den. Cases should be documented to the ex
tent necessary to establish clear and convinc
ing proof of the violation. 

(a) With respect to non prosecution cases 
wherein an agreement was not obtained from 
the taxpayer, available documents material to 
the matter of fraud should be submitted as ex
hibits. In the body of the report maximum use 
should be made of the technique of summariza
tion . In many instances narrative may be re
duced by the use of appendices containing brief 
descriptions of the evidence. 

(b) In reports on cases in which the taxpay
er has agreed to the assertion of the fraud 
penalty, emphasis shou ld be placed on an ex
planation of the specific reasons for the conclu
sion that prosecution is not warranted . Th e 
facts and circumstances on which the assertion 
of the penalty is based should be set forth , but 
discussion of specific items of evidence and 
submission of exhibits usually is unnecessary. 
However, because of the possibility that a tax
payer who had executed an agreement migl,t 
subsequently file a suit for refund, the files of 
the Criminal Investigation Division should con
tain all available documents relating to evi
dence on which the penalties are based. To 
illustrate the suggested procedure regarding 
agreed cases, assume that a part of the facts 

disclosed by an investigation concerned a tax
payer's failure to report 18 checks rece ived In 
payment for sales to a corporation, and that the 
special agent obtained an affidavit from an offi
cer of the corporation, together with photostats 
of the pertinent canceled checks and invoices. 
The taxpayer's receipt of that income may be 
covered in the report by a statement that " Dur
ing the year 19-, rece ived 18 
checks aggregating $5,283 from the A.B.C. 
Corporation , Baltimore, Maryland, in payment 
for sales of machinery." Although the affidavit 
and the photostats will not be submitted as 
exhibits, they will be retained in the files of the 
Criminal Investigation Division. 

638 ( 1-18~0) 9781 

Reports on Discontinued 

Investigation 


(1) Reports of withdrawal from investigations 
will specify the basis for the investigation, the 
extent of the investigation, the results obtained, 
the reason for recommending discontinuance 
of the investigation and a recommendation as 
to disposition to be made of the case (close to 
files or refer to Exalnination or Collection Divi
son). The special agent will not make a recom
mendation concerning civil penalties in discon
tinued investigations. Exhibit 600-12 is a sam
ple report on a discontinued investigation. 

(2) Any documentary evidence to support 
tha assertion of civil fraud penalty will be includ
ed with the final report. 

(3) Special agents should not use language 
which may discourage su bsequent develop
ments of the fraud issue. For example, if a case 
is closed due to a lack of prosecution potential, 
that is, age, health , education, de minimis etc., 
no conclusiun shou ld be drawn concerning the 
lack of intent by the taxpayer to commit fraud 
unless there are other facts and circumstances 
present which make the statement proper. 

(4) In those instances where an investigation 
has been terminated or a referral decl ined by a 
memorandum, a statement should be made in 
th e report to the effect that nothing was dis
cussed or occurred in the case which precludes 
the assert ion of the civil fraud penalty. 

(5) In joint investigations the withd.rawal re
port should contain a statement that the coop
erating officer 's Group Manager has been ad
vised of the proposed withdrawal action and 
concurs with it. See 3(10)9. 
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639 (5-9-80) 
9781 

Collateral Reports 

(1) A sample report of a collateral request 
and one of a reply are illustrated in Exhibits 
600-13 and 600-14. Collateral requests should 
contain only sufficient information to advise the 
receiving office of the essential facts of the 
case. Collateral replies should not restate infor
mation that was requested or action that was 
required but should begin by answering the re
quest in the first paragraph. Ending paragraphs 
such as, "It is recommended that this report be 
forwarded to, " should be omitted as this infor
mation can be included in the heading of the 
report as shown in Exhibit 600-14. Collateral 
replies shall include the number of hours 
charged to the collateral investigation by each 
agent assigned. 

(2) Exhibits 600-13-Cont. and 600-14
Cont. contain optional formats for placement of 
the approval legend on collateral requests and 
replies. 

(3) IRM 9264 sets forth procedures to be 
followed in collateral requests and in obtaining 
information from the National Office and other 
sources. Reference to a Directory of Post Of
fices (formerly Postal Guide) to identify the 
county in which a particular municipality is locat
ed, and then to IRM 1119 (Listing of Internal 
Revenue Regions, Districts, and Service Cen
ters, with Background History) or to one of the 
tax services to identity the specific district in 
which the country is located, will facilitate prop
er direction of collateral requests. 

(4) See 625.3 for treatment of documents 
submitted with collateral reports. 

640 (1-18-80) 9781 

Chronological Worksheet 
Special agents may be required to maintain 

Criminal Investigation Division chronological 
worksheet, Form 4365, to record the sources, 
dates of origin and other facts and circum
stances involved in obtaining leads and evi
dence in investigations. Completed chronologi
cal worksheets relating to investigations should 
be maintained as a permanent part of the dis
trict case file. Exhibit 600-15 is a sample chron
ological worksheet. 

650 (1-18-80) 9781 

Legal Action Reports 

639 MT 9781-4 
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651 (1-18-80) 
9781

General 

(1) Current information concerning the 
movement and disposition of criminal cases is 
provided regional and National Office officials 
through the prompt submission by special 
agents of Forms 1327 (Report of Legal Action) 
(Report Symbol NO-CP:1-19). Form 1327 will 
be prepared or updated and mailed on the 
same day the reported action takes place. Air 
mail will be used when the delivery date will be 
materially advanced. Legal actions, espeCially 
those involving matters significant to tax admin
istration or cases of national importance will be 
reported by the Chief, Criminal Investigation 
Division, to the regional and National offices by 
telephone or telegram and promptly confirmed 
by submission of Form 1327. Instructions for 
preparing Form 1327 are set forth in Exhibit 
600-16. 

(2) Care should be taken to ensure that any 
remarks or conclusions that are critical of offi
cials or employees of any department or agen
cy of the Government are adequately support
ed by the facts in the case. 

(3) Form 1327 is also utilized to furnish data 
for statistical operations reports. The disposi
tion of all cases forwarded to the U.S. Attorney 
will be reported, including those closed without 
court action. A Form 1327 reporting a "no true 
bill" will not be considered as closing a case 
unless the report specifically so states, inas
much as many such cases are resubmitted or 
submitted to a subsequent grand jury. If a case 
is held open for further consideration, after the 
return of a "no true bill," and it is later decided to 
take no further action, a Form 1327 reporting 
the decision and closing the case should be 
submitted. Forms 1327 reporting closing ac
tions, such as sentences, dismissals, and ac
quittals returned by the U.S. Attorney, will state 
the methods of evasion presented in the last 
proceeding related to the criminal violations 
alleged. 

(4) Form 4930, Criminal Investigation Casel 
Project Record (Turnaround), should be pre
pared in accordance with Exhibit 400-3 of IRM 
9570, Case Management and Time Reporting 
System Handbook, when a pertinent legal ac
tion occurs. 

J 
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652 (10-3-$0) 9781 

Procedures 
(1) Federal Rules of Criminal Procedure pro

hibit the disclosure of an indictment before it is 
returned in open court. Generally a Form 1327, 
Report of Legal Action (Report Symbol NO
CP:CI-19), on an indictment will be submitted at 
the time the grand jury makes its report to the 
court. However, where it is anticipated trlat the 
grand jury's report to the court will be delayed, 
as in the secret or sealed indictments, a Form 
1327 will be promptly submitted showing that 
the case was presented to the grand jury, and 
that a supplemental Form 1327 will be mailed at 
the time the grand jury returns its report in open 
court . 

(2) The Form 1327 will be updated each time 
court action takes place. Routine and special 
distribution requ irements for Form 1327 are 
contained in IRM 9521 .2:(2) through 9531.2:(6). 

653 (1-18-$0) 9781 

No True Bill Cases 
When a grand jury fails to return a true bill, 

Form 1327 will be prepared by the special agent 
assiGned to the case indicating whether the 
agents were able to present all the facts to the 
grand jury, and whether the facts or other cir
cumstances pOint out the desirability of obtain
ing supplemental information to strengthen the 
case. The report will comment upon appear
ance before the grand jury of the defendant or 
any defense witnesses, and upon any other 
relevant matters . It should contain the special 
agent's conclusion as to the probable reason 
for the grand jury 's action and the special 
agent's views concerning resubmission of the 
case to the same or subsequent grand jury . 

654 (1-18-$0) 9781 

Cases in Which a Conviction is 

Not Obtained 


(1) In every case wh ich a United States Attor
ney declines to prosecute, or which is dis
missed before or during trial, or in which the jury 
is unable to reach a verdict, or which results in a 
verdict of not guilty, Form 1327 will include a 
narrative of the circumstances which , in the 
special agent's opinion, resulted in the action 
taken. In a tried case, a transcript of pertinent 
remarks and decision of the judge should ac
company the report . 

(2) The special agent will not seek out any of 
the jurors in a tried case for the purpose of 
soliciting information to be incorporated in the 

Form 1327 unless approved in advance by the 
National Office. However, the specia l agent 
shou ld include any pertinent information prof
fered to him / her by jurors acting on their own 
initiative or submitted by them to other Govern
ment representatives. 

655 (H8-80) 9781 

Cases Containing Unique or 
Important Matters of Law 

Unique, important, or unusual matters of law 
arising in any case, regardless of its outcome, 
will be reported on Form 1327. This information 
is particularly desired in cases which will not 
ordinarily be reported in any legal or tax service. 
Copies o f the court's decisions or remarks may 
be transmitted with the Form 1327. 

656 ( H8-80) 9781 

Reporting Arrests 
(1) The special agent shall immediately re

port to his/her Group Manager any arrests that 
he / she makes. The Group Manager shall im
mediately report such information to the Chief. 
Such notification may be by wire or telephone. 

(2) When it is necessary to make an arrest 
prior to consulting the United States Attorney, 
he/she shall be notified promptly of the arrest, 
advised fully of the facts in the case, and re
quested to represent the GovernfTlent in the 
preliminary examination before the United 
States magistrate . 

(3) In addition to the reporting procedure in 
(1) and (2) above, the special agent will prepare 
a Form 1327-A, Arrest Report (see Exhib;t 600
7) , before the close of the next business day 
following the arrest. The form will be submitted 
in the original and six copies and, upon approval 
by the Chief, the following distribution will be 
made: 

(a) original to appropriate U.S. Attorney. 

(b) two copies to Director, Criminal I nvesti
gation Division , Attention: CP:I:O. 

(c) one copy to Chief Counsel , IRS, Atten
tion : Director, Criminal Tax Division . 

(d) one co py to ARC (Criminal 
Investigation) . 

(e) one copy to District Counsel. 

(I) one copy to Chief's file. 

(g) Also see IRM 9531.2. 
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(4) If the arresting agent believes valid rea
sons exist for opposing release of the prisoner 
on personal bond, these reasons will be 
brought to the attention of the United States 
Attorney prior to the bail hearing. The U.S. At
torney may request that the agent prepare Bail 

Reform Act Form No. 1, AO-201, for use at the 
hearing. The form is available at the Clerk's 
Office for each U.S. District Court. The original 
will be furnished to the U.S. Attorney and a 
duplicate will be retained in the Criminallnvesti 
gation case file. 

, 
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660 (1-1 8-80) 9761 

Claim for Reward Reports 
(1) In any case where the special agent par

ticipated to conc lusion and in which it is known 
that a claim for reward has been or will be filed, 
the special agent will prepare a separate claim 
for reward report. It will be made in an original 
and two copies and will be clearly labeled "Offi
cial Use Only. " Upon conclusion of an investi
gation where prosecution is not recommended 
the speciai agent will prepare a claim for reward 
report as soon as he/she is in a position to 
make a final recomme ndation concerning the 
percentage of reward , if any, to which the infor
mant is entitled . In prosecution cases prepara
tion of the report may be deferred pending dis
position of the criminal aspects of the case . 

(2) In a prosecution case , if the claim for 
reward report is prepared before the disposition 
of the criminal aspects, it will be forwarded to 

.'the Chief for approval, after which the reportwill 
be retained in a suspense file until the criminal 
aspects of the case have been disposed of. At 
that time, the report wi ll be reviewed by the 
special agent, updated if necessary to include 
further developments aHecting the claim , and 
forwarded by the Chief, to the Chief, Examina
tion Division, Attention: Informants Claims Ex
aminer, for processing. 

(3) The report will contain a consideration of 
the appl icable factors stated as the Service 
criteria for allowance or rejection of informant's 
claims for reward , as detailed in IRM 9300, In 
addition, it will include the following. 

(a) Name and address of informant. 
(b) Name, case number, and address of 

the taxpayer, nature of the informant's relation
ship with the taxpayer and manner in which the 
information was obtained by the informant. 

(c) A statement as to whether the informa
tion caused the investigation and whether any 
of the years involved had been examined previ
ously, including the results of any such prior 
examination . 

(d) A statement as to the value of the infor
mation furnished in relation to the facts devel
oped by the investigation, specifying which ad
justments were brought about by the informa
tion and the amount of taxes and penalties 
recommended as a result of those adjustments, 
if known. 

(e) A statement regarding the extent of 
any assistance rendered by the informant dur
ing the course of the investigation and any addi

tional information which may be pertinent, such 
as prosecution of the taxpayer. 

(f) A recommendat ion by the special agent 
as to whether the informant is entitled to a 
reward , and if so, the percentage of the total 
recovery to which the informant is entitled . See 
IRM 9371 for the basis for computing rewards. 

(g) The cooperating officer, if any, shall 
indicate his / her concurrence or nonconcur
rence with the special agent 's recommendation 
by signing a statement to that effect near the 
bottom of the last page of the original and all 
copies of the report. If the cooperating officer 
does not agree with the recommendation of the 
special agent as to the allowability of a reward 
or the percentage determined as appropriate, 
the cooperating officer will prepare and forward 
to the Informants Claims Examiner a separate 
report selting forth the reasons for his / her 
nonagreement. 

670 (1-1 8-80) 9761 

Supplemental Reports 
(1) Supplemental reports add to or clarify in 

formation contained in a final report previously 
submitted on the same subject. A supplemental 
report may be initiated by a special agent to 
transmit information gathered since submis 
si on of the final report , or may be submitted in 
response to requests for information or clarifi
cation from the District Counselor other offices 
processing or reviewing final reports. 

(2) See 625.2 for information concerning the 
procedure in numbering exhibits for Supple
mental Reports. Also see IRM 9357 relative to 
Supplemental Investigations. 

680 (1- 18-80) 9781 

Grand Jury Investigation Reports 
A report, similar in content to a special 

agent 's final report, should be prepared and 
addressed to the attorney for the Government 
upon the conclusion of the grand jury investiga
tion . The report, whether with or without prose
cution recommendation , is to be transmitted to 
designated District Counsel attorneys. Prior to 
transmitting the report to the District Counsel 
attorneys who will review the report, those at
torneys and necessary secretarial personnel 
will be identified and a written request from the 
Government attorney naming such individuals 
to assist him / her will be obtained. Documents 
governed by the secrecy provisions of Rule 6(e) 
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should be bound in exhibit folders separate 
from all other documer.ts and clearly identified 
so as to facilitate subsequent identification of 
the source of documents. Copies of the report 
will not be supplied to the District Director or to 
any persons not specifically authorized by the 
attorney for the Government as his/her ass!st
ants. (see IRM 9267.5) 

690 (1-18-80) 9761 

Reporting Derogatory Information 
Relating to Enrolled Persons, 
Attorneys, and Certified Public 
Accountants 

691 (1-18-80) 9761 

General 
(1) Special agents who have reason to be

lieve that an enrolled person or an attorney or 
certified public accountant has violated any 
provisions of the laws or regulations governing 
practices before the IRS, or receives informa
tion to that effect. shall make a written report 
which shall be immediately forwarded by the 
Chief. Criminal Investigation Division, through 
the District Director, to the Director of Practice, 
Department of Treasury, Washington D.C. 
20220. Derogatory information coming to the 
attention of regional Criminal Investigation per
sonnel should be reported in writing through the 
ARC (Criminal Investigation) to the Regional 
Commissioner for reference to the Director of 
Practice. The written report forwarded to the 
Director of Practice shall include sufficient de
tai led information. including any documentation 
or exhibits to substantiate the information re
garding each specific violation to enable the 
Director of Practice to fully understand the ba
sis of the alleged violation. If the information 
also involves allegations 01 employee miscon
duct or an attempt to corrupt an employee, 
Criminal Investigation personnel are required to 
report the matter directly to Inspection rather 
than through channels to the Director of 
Practice. 

(2) If an enrolled person, attorney or certified 
public accountant becomes the subject of a 
Criminal Investigation Division investigation, In
spection and the Director of Practice will be 
notified, in writing, by the Chief , Criminallnvesti
gation Division, through the District Director. If 
the investigation does not result in prosecution , 
a copy of the special agent's report will be 
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forwarded, through the District Director, to the 

Director of Practice, together with such docu

mentation or exhibits obtained during the inves

tigation to substantiate the information regard
ing each specific violation to enable the Direc

tor of Practice to fully understand the basis of 

the al/eged violation. 

(3) In prosecution cases, and whenever an 

enrolled person, attorney or certified public ac

countant becomes the subject of a Report of 

Legal Action, Form 1327, an extra copy of Form 

1327 will be prepared and forwarded by the 

Chief, Criminal Investigation Division, through 

the District Director, to the Director of Practice 

lor his/her inlormation and liles. If the legal 
action does not result in a conviction, at such 
time as the criminal leatures 01 the case are 
disposed 01, a copy 01 the special agent's report 
will be lorwarded by the Chief, through the Dis
trict Director , to the Director 01 Practice. II the 

subject is convicted, after sentencing, a copy of 

the judgment and commitment order, together 
with a copy of the special agent's report, will be 

forwarded by the Chief, through the District Di

rector, to the Director 01 Practice. 

(4) Because disciplinary proceedings cannot 

be instituted against attorneys and certified 

public accountants unless they are engaged in 

actual practice before the Service, reports of 

violations by such persons should contain a 
statement regarding the ir recent appearances 

before the Service together with a copy of dec

larations filed pursuant to Section 10.3 of Trea

sury Department Circular 230. 

692 (1 -18-80) 

Procedure for Reporting 

Derogatory Information 

Concerning Unenrolled Preparers 

of Tax Returns 


(1) As set forth in current procedures, unen

rolled preparers of tax returns to be eligible to 

represent the taxpayers must adhere to the 

same standards of professional conduct as en

rolled persons. The successful policing of com

pliance with these standards depends to a 

great extent upon the vigilance of IRS employ

ees in reporting instances where violations 

occur. 
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(2) Any special agent who has reason to be
lieve that an unenrolled preparer's conduct or 
practices have been or are such as to render 
the preparer ineligible to represent taxpayers 
shall immediately communicate such informa
tion, through appropriate supervisory channels , 
to the District Director. If the information con
cerning the preparer also involves information 
0: allegations of employee misconduct, or an 
attempt by the preparer to corrupt an employee, 
the matter should be reported to Inspection in 
the same manner as set out in IRM 955B.1. 
Inspection will be notified , through the District 
Director, whether an investigation is approved 
that involves an unenrolled preparer of tax 
returns . 

(3) The District Director will determine from 
the pertinent facts in each case whether the 
unenrolled preparer is eligible or ineligible to 
appear as a taxpayer's representative. (An un
enrolled preparer is not eligible to represent 
taxpayers under investigation by the Criminal 
Investigation Division. However, such preparer 
is not precluded from appearing solely in the 
role of a witness.) Where the District Director 
determines, either before or after the preparer 
has been recognized, that the preparer's con
duct or practices have been or are such as to 
render the preparer ineligible to appear as a 
taxpayer's representative, the District Director, 
in accordance with the procedures in IRM 
4053.3:(2), shall so inform the preparer in writ
ing, except under the circumstances related in 
(4) below. A copy of the District Director's final 
determination of ineligibility will be transmitted 
to the Director, Examination Division, for the 
Director, Examination Division's information in 
the event the unenrolled preparer may claim to 
be aggrieved and communicates with the Direc

tor, Examination Division. It should be observed 
that prohibited solicitation and advertising by 
the preparer are included as specific grounds 
for revocation of eligibility. 

(4) If the Criminal Investigation Division is 
conducting a criminal investigation of an unen
rolled preparer, or if a criminal case involving 
the preparer is pending at any level, the District 
Director will not take any action toward declar
ing such person ineligible to represent taxpay
ers in the District Director's district under the 
provisions of (3) above without first consulting 
the division or office having control of the crimi
nal case. Accordingly the Chief, Criminallnves
tigation Division , will, upon request , furnish the 
District Director an opinion as to whether the 
issuance of a notice of proposed determination 
of ineligibility to a preparer who is under criminal 
invastigation would in any 'Nay prejudice the 
criminal case. Likewise, the Chief will obtain for 
the District Director through usual channels the 
views of the District Coun selor the Department 
of Justice appropriate, if a criminal case against 
the preparer is pending at one of those levels. 
The Chief should obtain the views of the United 
States Attorney by direct communication when 
the criminal case agains t the preparer is pend
ing with that official. The issuance of a notice of 
proposed determination of ineligibility to an un
enrolled preparer because of advertising, solici
tation or other course 01 conduct not related to 
the pending criminal case may not be prejudi
cial to the criminal case. However, when a crimi
nal case involving an unenrolled preparer is 
under investigation or pending, a proposed no
tice to such preparer must be considered on its 
merits by the office then having jurisdiction of 
the criminal case. No action will be taken that 
would jeopardize a pending criminal case. 
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Federal Court Procedures and Related 
(1-18-80) 

Matters 

710 (1-18-80) 9781 

Law Governing Federal Courts 
(1) Since the general police power is s t ill 

lodged in the several states, Federal prosecu
tion is limited to the areas prescribed by l"'ederal 
statute . Thus, Federal crimes are exclusively 
statutory crimes. A fundamental consideration 
never to be lost sight of is that the jurisdiction o f 
all courts of the United States is limited by the 
Constitution . The district courts and Courts of 
Appeals have be n established by Congress 
under the authority of the Constitution. The dis
trict courts of the United States have general 
jurisdiction of all offen es against the laws of 
the United States. The criminal and civil stat
utes which special 'ag Il ts are normally con
cern d w ith are set forth in Chapter 200, and the 
statutory periods of limitations on institution of 
criminal proceedings are in 240. 

(2) Under the provisions of an act of Con
gress on June 29, 1940, the Supreme Court 
prescribed " Rules of Criminal Procedure for the 
District Ceurts of the Uni ted States." These 
procedural ru les, as amended, became law on 
November 21, 1946, and are published in full as 
a separate volume of Title 18, USC. As stated in 
Rule 1, the rules govern the procedure in the 
courts of the United States and befo:e United 
Sta tes Magistra1es in criminal proceedings. 
They are "intended 10 provide for the just deter
mination of every criminal proceeding " and 
"shall be construed to secure simplicity in pro
cedure, fairness in administration and the elimi
nation of unjust ifiable expense and delay" 
(Rule 2). 

720 (1-18-80) 9 781 

Federal Rules of Criminal 
Procedure (Pre-Trial) 

721 (1-18-80) 9781 

Complaint (Rule 3) 
(1) A complaint is a sworn written statement 

made before a United States Magistrate or, if 
not reasonably available, other person empow
ered to commit persons charged with oHenses 
against the United States. [U.S. Judge, chan
cellor, judge of Supreme or Superior Court, 
chief or first judge of common pleas, mayor of a 
city, justice of the peace, or other magistrate of 
any State where the oHender may be found. (18 
USC 3041)] It should set forth the substantial 

and material features of the oHense charged 
and should be worded substantially in the statu
tory language of the oHense. It must be sworn to 
positively and not merely aver information and 
belief, and should be based upon the complain
ant's personal knowledge or supported by oth
er proof. [US. v. Langsdafe; Giordenelfo v. US.] 
Usually the special agent signs the complaint. 

(2) The filing of a complaint before a United 
States Magistrate prior to the expirration of the 
statute of limitations will extend the period nine 
months from the date filed in internal revenue 
cases. [26 USC 6531 ) Exhibit 700-1 is a sample 
complaint. The Supreme Court held that a com
plaint using this format contained sufficient 
probable cause and was valid since it directly 
indicated that the defendant committed the 
crime charged, and it disclosed the source of 
the directly incriminating information. [Jaben v. 
US.] Complaints are also diSC'Jssed in Subsec
tion 319.4:(3). 

722 (1-18-80) 978 1 

Warrant or Summons Upon 
Complaint (Rule 4) 

(1) If it appears from the complaint, or from 
an affidavit or aff idavits filed with the complaint , 
that there is probable cause to believe that a 
rjefendant has committed an offense, the mag
istrate will issue a warrant for his/her arrest to 
any officer authorized by law to execute it. Upon 
the request of the attorney for the Government 
the magistrate will issue a court summons (in
stead of a warrant) requiring the defendant to 
appear before the magistrate at a stated time 
and place to answer the complaint. If the de
fendant fails to appear in response to the sum
mons, a warrant shall be issued. A warrant is 
executed by arrest of the defendant. More than 
one warrant or summons may be issued on the 
same complaint in order to facilitate service and 
return where several defendants are named in 
the same complaint. Physical delivery of the 
warrant to the officer is not necessary to the 
timely institution of the complaint. The officer 
need not have physical possession of the war
rant in order to arrest lawfully, but upon request 
must show it to the defendant as soon as possi
ble. A warrant for arrest in a criminal case is 
eHective anywhere in the United States. 
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(2) Text 383 through 396 set out information 
relative to special agents' activities in connec
tion with search warrants and arrests, 

723 (l-lB-8O) 9781 

Preliminary Examination (Rule 5) 
(1) At the initial appearance of the arrested 

person, the judge or magistrate shall fix a date 
for the preliminary examination to determine 
whether there is probable caus-e to believe that 
an offense has been committed and that the 
arrested person has committed it. The exami
nation shall be held within a reasonable time 
after the initial appearance, but in any event not 
later than

(a) Ten days after the date of the initial 
appearance if the arrested person is held in 
custody without any provision for release, or is 
held in custody for failure to meet the conditions 
of release imposed, or is released from custody 
only during specified hours of the day; or 

(b) Twenty days after the initial appear
ance if the arrested person is released from 
custody under any condition other than a condi
tion described in (a) above, 

(2) With the arrested person's consent, the 
date fixed for the preliminary examination may 
be later than that prescribed by (1) above, or 
may be continued one or more times from the 
date initially fixed, Without the arrested per
son's consent, dates later than that prescribed 
by (1) above, or continuances may be fixed only 
by an order of a judge of the appropriate United 
States district court after a finding that extraor
dinary circumstances exist, and that the delay 
of the preliminary hearing is indispensable to 
the interests of justice, 

(3) Failure to comply with the above provi
sions shall result in the discharge of the arrest
ed person from custody or from the requirement 
of bailor any other condition of release, without 
prejudice, however, to the institution of further 
criminal proceedings against him/her relative 
to the charge upon which he/she was arrested, 

(4) No preliminary examination is required 
nor shall an arrested person be reieased in 
accordance with (3) above if, at any time after 
the initial appearance before the judge or mag
istrate and prior to the date fixed for the prelimi
nary examination pursuant to (1) and (2) above, 
indictment is returned, or, in appropriate cases, 
an information is filed in a United States court 
against such person, 
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(5) At the prel iminary hearing, the accused 
may cross-examine witnesses against him / her 
and may introduce evidence in his/her own 
behalf, The accused is not requ ired to plead at 
this time, If the magistrate concludes from the 
evidence that there is probable cause to believe 
the accused has committed an offense, or if the 
accused waives preliminary examination, the 
magistrate shall forthwith hold the accused to 
answer in the district court; otherwise the mag
istrate shall discharge him/her, This would not 
prevent subsequent indictment of the accused 
on the same charge, 

(6) Subject to the control of the United 
States Attorney, agents are authorized to con
duct the prosecution at the committal trial for 
the purpose of having the offenders held for 
action of the grand jury, This will ordinarily be 
done only when the attorney for the Govern
ment is not available, [IRC 5557] 

724 ' O - IB-8O) 9781 

The Grand Jury (Rule 6) 
(1) The grand juri consists of 16 to 23 mem

bers summoned by order of the court. They 
serve until discharged by the court, but not 
longer than 18 months. An indictment may be 
found only upon concurrence of 12 or more 
jurors, Otherwise, a " no bill" is returned, The 
court may direct that an indictment be kept 
secret until the defendant is in custody or has 
given bail. In that event the clerk seals the 
indictment and no person may disclose the find
ing of the indictment except when necessary for 
the issuance and execution of a warrant or 
summons. [Rule 6(e), FRCP] 

(2) Grand jury proceedings are kept secret 
to: prevent the escape of those whose indict
ment may be contemplated ; ensure freedom to 
the grand jury in its deliberations by protecting 
its members from annoyance and undue influ
ence; prevent subornation of perjury or tamper
ing with witnesses; and protect the reputations 
of persons investigated but not indicted. Ac
cordingly, while it is in session, the only persons 
who may be present are at10rneys for the Gov
ernment, the witness under examination, a ste
nographer or operator of a recording device, 
and interpreters when needed, An indictment 
may be dismissed upon a showing that an unau
thorized person was present during the pro
ceedings. ~jo person other than the jurors may 
be present while the grand jury is deliberating or 
voting, [Rule 6(d), FRCP) 
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(3) Disclosure of matters occurring before 
the grand jury may be made to those Govern
ment personnel deemed necessary by a Gov

ernment attorney to assist in the performance 

of his/her duty to enforce Federal criminal law. 

With the consent of the Government attorney, 

agents of the Service may examine documents 

and records which are before the grand jury, 

inspect its minutes, and assist in the investiga

tion of possible criminal tax violations. An inten
tional violation of Rule 6 may be punish9d as a 
contempt of court. 

(4) F6deral rules do not impose any obliga

tion of secrecy upon Wi tnesses [Rule 6(e), 

FRCP, Note of Advisory Committee]. although 
some Federal jurisdictions require an oath of 
secrecy. 

(5) A grand jury is not obliged to gran t a 

request from a prospective defendant to ap
pear before it as a witness. However, Justice 

Department procedures provide that where no 
burden upon the grand jury or delay of its pro
ceedings is involved, reasonable requests of a 
prospective defendant to personally testify be

fore the grand jury are to be given favorable 

consideration . This may be done provided that 

such witness explicitly waives his/her privilege 

against self-incrimination, is represented by 

counselor voluntarily and knowingly appears 

without counsel, and consents to full examina
tion under oath. 

(6) After the grand jury's functions have end

ed, a trial court may order disclosure of its min

utes to the defendant if he/she shows a "partic
ularized need" to support an attack upon the 

indictment, to impeach a witness or refresh his 

recollection, or, in a perjury prosecution, to in

spect his/her own grand jury testimony. 

(7) Under 18 USC 3331, a special grand jury 

may be convened for a period of up to thirty -six 
months. Although such grand jury can inquire 

into all offenses against the criminal laws of the 
United States, its main activities are related to 

organized crime, and misconduct and misfea
sance in office involving organized criminal ac

tivity by an appointed public officer or 
employee. 

725 (1-18-80) 9781 

Indictment and Information 

725.1 (1-18-80) 9781 

Definitions of Indictment and 
Information 

(1) An indictment (Exhibit 700-2) is an accu
sation in writing iound and presented by a grand 
jury to the court in which it is impaneled charg
ing that the person named therein has done 
some act, or been guilty of some omission, 
WhiCh, by law, is a criminal offense. 

(2) An information (Exhibit 700-3) is an accu
sation in writing against a person named therein 
for some criminal offense and is filed with the 
court by acompetent officer on his/her oath of 
office. 

725.2 (1-18-80) 9781 

Indictment and Information 
Distinguished (Rules 7a and 7b) 

(1) In criminal tax cases, an indictment is 
returned by the grand jury and presented to the 
court by the foreman of the grand jury. An infor
mation is filed with the court by the United 
States Attorney. 

(2) Misdemeanors may be prosecuted by ei
ther indictmer>t or information; felonies must be 
prosecuted by indictment, unless waived by the 
defendant in open court. If indictment is waived , 
a felony may be prosecuted by information. As 
h.ere used a felony is an offense which may b.) 
punished by imprisonment of more than one 
year; a misdemeanor is any other offense. [18 
USC 1] 

(3) The court may permit an information to be 
amended at any time before verdict or finding if 
no additional or different offense is charged and 
if substantial rights of the defendant are not 
prejudiced. [Rule 7(e), FRCP] 

725.3 (1-18-80) 9781 

Bill of Particulars (Rule 7f} 
(1) A bill of particulars is a written statement 

of the specific charges against which the de
fendant must defend. It is designed to aid the 
defendant in properly answering the allegations 
and in preparing for trial by informing him/her of 
the particular transactions in question in order 
to avoid surprise at the trial and to protect him/ 
her against a second prosecution for the same 
offense. It need not set forth all the evidence to 
be used in support of the charges. Generally, 
the granting of a bill of particulars is within the 
discretion of the trial judge. 
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(2) Where it is granted, the Government is 
faced with the problem of complying with the 
order of the court without, at the same time, 
disclosing so much of the Government's evi
dence as to jeopardize successful prosecution. 
Generally, information concerning the nature 
and source of income allegedly understated 
and the manner in which the returns are 
claimed to be false and fraudulent will be al
lowed by the court, but not the evidence by 
which the Government will attempt to prove the 
charges set forth in the indictment. 

(3) With simplified forms of indictments and 
informations now approved, the bill of particu
lars is especially important because, although 
not technically a part of the indictment, the 
Government's proof is limited by statements in 
the bill. However, the Government has the right 
to amend its bill of particulars "at any time 
subject to such conditions as justice requir
es."[Rule 7(f), FRCP.j 

725.4 (1-18-80) 9781 

Joinder of Offenses and 
Defendants (Rule 8) 

(1) Two or more offenses (felonies or misde
meanors or both) may be charged in the same 
indictment or information in a separate count 
for each offense, if they are of similar character 
or are based on the same act or transaction or 
on two or more acts or transactions constituting 
parts of a common scheme or plan. For exam
ple, separate counts of an indictment may 
charge conspiracy to defraud and income tax 
evasion. 

(2) Two or more defendants may be charged 
in the same indictment or information if they 
participated in the same transaction or series 
thereof constituting an offense. They may be 
charged in one or more counts together or sep
arately and all need not be charged in each 
count. This applies in cases involving equal 
partners whose knowledge of unreported part
nership income can be established by the same 
evidence. 

726 (1-18-80) 9781 

Arraignment and Preparation for 

Trial 
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726.1 (1-18-80) 9781 

Arraignment (Rule 10) 
An arraignment consists of calling a defend

ant before a judge, reading the indictment to 
him/her or informing him/her of the charge, 
calling on him/her to state whether he/she is 
guilty or not guilty, and entering his/her plea. 
The defendant will be given a copy of the indict
ment or information before he/she is called 
upon to plead. 

726.2 ( 1-18-80) 9781 

Pleas (Rule 11) 
(1) A defendant may plead not guilty, guilty 

or, with the consent of the court, nolo contend
ere (no contest). The court may refuse to ac
cept a plea of guilty, and shall not accept such 
plea or a plea of nolo contendere without first 
addressing the defendant personally and deter
mining thal the plea is made voluntarily with 
understanding of the nature of the charge and 
the consequences of the plea. If a defendant 
refuses to plead or if the court refuses to accept 
a plea of guilty or if a defendant corporation fails 
to appear, the court shall enter a plea of not 
gUilty. The court shall not enter a judgment 
upon a plea of guilty unless it is satisfied that 
there is factual basis for the plea. 

(2) If a not guilty plea is entered, the court 
proceeds by setting a date for trial. 

(3) If the defendant pleads guilty or nolo con
tendere at arraignment, the procedural steps 
prior to and during trial as prescribed in Rule 12 
through Rule 31 do not apply and the court 

proceeds to hear the facts preliminary to impos
ing sentence. Some courts do not permit per
sons other than attorneys who are officers of 
the court to address the court-in such in
stances the Government attorney will present 
the facts for the Government. However, many 
courts are informed of the facts by the investi
gating special agent or other representative of 
the Criminal Investigation Division. The role of 
the special agent in this regard is especially 
important since his/her oral presentation of 
facts in open court forms the only supporting 
basis of the offenses charged in the information 
or indictment. Tex173(13).2 discusses the pro
cedures prescribec in Rule 32 with respect to 
pre-sentence report by the Court's probation 
officer, sentencing, and judgment. 
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(4) A plea of nolo contendere subjects the 
defendant to the same punishment as a plea of 
guilty, but does not admit the charges. It cannot 
be used against him/her as an admission in any 
civil suit for the same act. 

726.3 (1-11J----80) 9781 

Motions Raising Defenses and 
Objections (Rule 12) 

All defenses and objections raised before 
trial are by motion (e.g., motion for bill of particu
lars, for discovery and inspection, to suppress, 
etc.) and are limited to those capable of deter
mination without the trial of the general issues. 
Defenses or objections based on defects in the 
institution of the prosecution or in the indict
ment or information (except lack of jurisdiction 
of the court or failure to charge an offense) must 
be raised before trial or they are waived, unless 
the court is shown cause to grant relief from the 
waiver. 

726.4 (4-15-81) 9781 

Depositions (Rule 15) 
(1) Whenever, due to exceptional circum

stances of the case, it is in the interest of justice 
that the testimony of a prospective witness of a 
party be taken and preserved for use at trial, the 
court may upon motion of such party and notice 
to the parties order that his/her testimony be 
taken by deposition and that any designated 
documents or tangible objects, not privileged, 
be produced at the same time and place. 

(2) The usual practice is for the deposition to 
be taken before a magistrate appointed by the 
court with counsel for both sides examining and 
cross-examining the witness under oath. At the 
trial a part or all of the deposition, so far as 
admissible under the rules of evidence, may be 
used as evidence if the witness is unavailable, 
as defined by Rule 804(a) of the Federal Rules 
of Evidence, or the witness gives testimony at 
the trial or hearing inconsistent with his/her 
deposition. The Government as well as the de
fense, may read into evidence any relevant part 
of the deposition not offered by the other party. 

(3) Under 18 USC 3503, whenever it is in the 
interest of justice that the testimony of a pro
spective witness of a party be taken and pre
served, the court at any time after filing of an 
information or indictment may upon motion of 
such party and notice to the parties ord.er that 
the testimony of such witness be taken and that 
any book, paper, document, record, recording 
or other material not privileged be produced at 
the same time and place. A motion by the Gov
ernment to obtain an order under this section 

shall contain certification by the Attorney Gen
eral or the Attorney General's designee that the 
legal proceeding is against a person who is 
believed to have participated in an organized 
crime activity. The deposition may be used if the 
witness is unavailable or for impeachment pur
poses when the witness testifies. 

726.5 (4-15-81) 9781 

Discover and Inspection and 
Subpoenas for Production of 
Documentary Evidence (Rules 16 
and 17(c» 

(1) Pre-trial opportunities for the Govern
ment and the defense to examine documentary 
and real evidence within the opposing party's 
possession, custody or control are afforded by 
Rule 16 which provides "that, upon motion of 
the defendant, the court may order the Govern
ment's attorney to permit the defendant to in
spect and copy or photograph any relevant: 

(a) Written or recorded statements or con
fessions made by the defendant; 

(b) Results or reports of physical or mental 
examinations and of scientific tests or experi
ments made in connection with the case; 

(c) Recorded testimony of the defendant 
before a grand jury, or 

(d) Books, papers, documents, tangible 
objects, buildings or places, or copies or por
tions thereof, upon a showing of materiality to 
the preparation of the defense and that the 
request is reasonable. 

(2) Except as to the items in (b), this rule , 
does not authorize the discovery or inspection 
of reports, memoranda, or other internal Gov
ernment documents made by Government 
agents in connection with the investigation or 
defense of the case, or of statements made by 
Government witnesses (other than the defend
ant) to agents of the Government except as 
provided in 18 USC 3500." (See 737.82.) "If the 
court grants relief under (b) or (d), it may, upon 
motion of the Government, condition its order 
by requiring that the defendant permit the Gov
ernment to inspect and copy or photograph 
scientific or medical reports, books, papers, 
documents, tangible objects, or copies of por
tions thereof, which the defendant intends to 
produce at the trial, upon a showing of materiali
ty to the presentation of the government's case 
and that the request is reasonable. Except as to 
scientific or medical reports, this does not au
thorize the discovery or inspection of reports, 
memoranda, or other internal defense docu
ments made by the defendants or his attorneys 
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or agents in con nection with the investigation or 
defense of the case, or of statements made by 
the defendant, or by Government or defense 
witnesses, or by prospective Government or 
defense witnesses , to the defendant, h is 
agents or attorneys. If, subsequent to compli
ance with an order issued pursuant to Rule 16, 

and prior to or during trial, a party discovers 
additional material previously requested or or
dered which is subject to discovery or inspec
tion, he shall promptly notify the other party or 
his attorney or the court of the existence of the 
additional material. " 

(3) Rule 17(c) provides a means by which the 
Government or a defendant can, by subpoena 
duces tecum, prior to trial, compel production of 
evidentiary material (books, papers , docu
ments, or other objects) . The cour t may on 
motion quash or modify the subpoena if compli
ance would be unreasonable or oppressive . It 
may also on motion let the Government or de
fendant inspect the material before tr ial, In 
some circumstances, a cour t may, under this 
rule . allow a defendant to subpoena a transcript 
of his statement made to Government agents, 
to be used, for instance, to impeach a Govern
ment w itness ' testimony about its contents . 

(4) It has been held that the defendant is not 
entitled under these rules to inspect documents 
such as: agent's reports, which are not ordinari 
ly admissible [U.S. v. loz/a] (although a report 
may be material for c ro ss-examina tion, and 
may be inspected if the agent uses it to refresh 
his/her recollection) [Montgomery v. US. See 
also 18 USC 3500]; and agents' " work prod 
ucts," consisting of workpapers and summaries 
[Schneider v. US.], statements of th ird parties 
made to the investigating agen ts [US. v, Antho
ny M. Palermo], confidential information such 
as names of informers and sources of informa
tion received from them, unless the evidentiary 
value of such may fairly be considered "essen
tial to the defense" . [US. v. Schneiderman] 

(5) The amount o f information the Govern
ment or the defendant can obtain through th e 
discovery procedure of Rule 16 and the subpoe
na process of Rule 17(c) depends upon the 
ruling of the district judge. Some, following th e 
liberal policy indicated by the Supreme Court in 
the Bowman Diary case. have held that broad 
discovery procedures expedite a trial and are 
necessary to better safeguard the rights of de
fendants. [US. v. Raymond A. O'Connor] Oth
ers have held that due to its heavy burden of 
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proof the Government should not be required to 
disclose its case to the defendant. and that the 
ru les should be strictly construed. [US. v. lozia] 

726.6 ( 1-18-80) 

Motions to Suppress Evidence 
and for Return of Property (Rule 
41(e» 

(1) A motion may be made for the return of 
unlawfully seized property and to suppress for 
use as evidence anything so obtained. The mo
tion shall be made before trial unless opportuni
ty for it did not exist or the defendant was not 
aware of the grounds for the motion. but the 
court . in its discretion may entertain the motion 
at the tria l. The motion may also be made be· 
fore an indic tment is returned. 

(2) This motion may be made either in the 
district where the property was seized or where 
the trial is to be held. 

(3) The grounds for the motion are that the 
property was illegally seized without warrant, or 
th e warrant is insufficient on its face, or the 
property seized is not that described in the war 
rant, or there was not probable cause for the 
issuance of the warrant . or the wa rrant was 
illegally executed. (See 383.3) 

(4) Under this rule motions have been made 
seeking the suppression of private books. rec
ords, papers, statements or any o ther docu
ments or evidence obtained as leads or c lues 
therefrom on the ground that they were ob
tained in violation of the defendant's constitu
tional rights. Some instances in which such mo
tions have been granted are: 

(a) Adopting items seized by city police 
follow ing an agreement between them and spe
cial agents to cooperate in invest igating gaming 
cases. [US. v. Silbert] 

(b) Failure of affidavit to se t forth sufficient 
facts or chain of ci rcumstances to show the 
existence of probable cause in support of a 
search warrant. [US. v. Lassoff] 

(c) Deceiving taxpayer into believing his / 
her books were to be used for civil purposes 
only when one of the purposes of the investiga
tion was to obtain evidence of his/her c riminal 
wrongdoing w ith internal revenue employees. 
[US. v. Wheeler] 

(d) Prac tice of subterfuge by speCial agent 
who remained in the background without dis
closinng to tax payer his assignment to the 
case. while directing the revenue agent to ob
tain extensive information of inc riminatory n'a
ture from taxpayer's records. [US. v. Lipschitz] 
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(e) Examining contents of a taxpayer 's fil
ing cabinet including certain records, invoices 
and papers without his knowledge or consent. 
[US. v. Guerrina) 

726.7 ( 1-18--80) 9781 

Other Matters Before Trial 
The court may order multiple indictments or 

informations to be tried together if they could 
have been joined in a single indictment or infor
mation (Rule 13). However, if it appears that a 
defendant or the Government is prejudiced by a 
joinder of offenses or defendants or trials, the 
court may order separate trials of courts, grant a 
severance of defendants, or provide whatever 
other relief justice requires (Rule 14). 

727 (5-9--80) 978 1 

Venue 
(1) Venue is the p!ace in which a case is 

brought to trial; it does not relate to jurisdiction, 
which means the authority by which a court can 
take cognizance of and decide a case. Pro
ceedings are undertaken in the district in which 
the offense is committed. The court shall fix the 
place of trial within the district with due regard to 
the convenience of the defendant and the wit
nesses. Exceptions to the general rule are: 

(a) In a judicial district consisting of two or 
more divisions the arraignment may be had, a 
plea entered, the trial conducted or sentence 
imposed in any division if the defendant con
sents (Rule 19) . 

(b) The case may be transferred from the 
district where prosecution is pending or where 
the arrest warrant was issued to the district 
where the defendant was arrested or is held if 
the defendant states, in writing, that he/she 
wishes to plead guilty or nolo contendere, to 
waive trial in the district in which indicted or in 
which the arrest warrant was issued, and to 
consent to the disposition of the case in the 
district in which he/she was arrested or is held. 
The United States Attorney for each district 
must agree (Rule 20) . 

(c) The court upon motion of the defend
ant will transier the proceeding to another dis
trict if satisfied that there exists so great a preju
dice against the defendant that he/she cannot 
obtain a fair and impartial trial in the district 
where the prosecution is pending (Rule 21 (a)), 
or if it appears tt:at for the convenience of the 
parties and witnesses, and in the interest of 
justice, the proceeding should be transferred 
(Rule 21(b» . 

(d) If an offense described in IRC 7201 or 
7206(1), (2) or (5) involves use of the mails, and 
if prosecution is begun in a judicial district other 
than the one in which the defendant resides, 
he/she may elect to be tried in the district in 
which he/she was residing at the time alleged 
offense was committed; provided he/she files a 
motion in the district in which the prosecution 
was begun within 20 days after arraignment. 
(Section 3237 (G), Title 18 USC) 

(2) Venue in failure to file cases lies in the 
judicial district of the internal revenue district 
where the returns were required to be filed. 
[Yarborough v. US.) For example, venue of a 
failure to file case involving a Miami taxpayer 
would lie in the Middle Judicial District of Florida 
since the District Director's office is located in 
Jacksonville. An individual taxpayer is required 
to file his/her return in the internal revenue 
district where he/she resides or his/herprinci
pal place of business is located . [Sec . 
6091 (b)(1) , IRC] If he/she resides in one reve
nue district and has his/her principal place of 
business in another, he/she may be tried, for 
failure to file a return, in the judicial district of 
either revenue district. [US. v. Commerford] 
Where direct filing with the service center has 
been instituted, an option to hand carry returns 
to the District Director's office has been autho
rized in the Service regulations. This provision 
establishes venue in the judicial district where 
the District Director's office is located as well as 
in the judicial district where the service center is 
located. Where a defendant resides in a reve
nue district located in one judicial district, and 
has his/her principal place of business in a 
revenue district located in a second judicial dis
trict. and is required to fi le his/her return at a 
service center located in still another judicial 
district, venue may lie in any of the three judicial 
districts. A regulation authorizing the filing of a 
return at a permanent post of duty became 
effective on July 1, 1977 and applies to all re
turns which were required to be filed on or after 
this date. 

(3) In tax evasion cases where the crime is 
alleged to have been committed by the filing of 
a false and fraudulent return, venue lies in the 
collection and judicial district where the return is 
filed [US. v. Warring). unless the defendant 
makes the election discussed in (1)(d) above. If 
a return is prepared, signed, and deposited in 
the mail ih one judicial district and filed in anoth
er, venue may be fixed in the lormer district if the 
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indictment charges attempted evasion ; 'y prep
aration, signing or depositing a fraudulent re
turn in the mail in a particular jud~cial district. 
[U.S _v. Albanese] A taxpayer was properly in
dicted In the district where the accountant pre
pared the return from information sent to him by 
the taxpayer . [U.S v. Harold Gross] Although 
the tax evasion was not yet compl ete when the 
return was prepared, because it had not yet 
been filed, the court held that the offense oc
curs not only where th return is signed , mailed , 
a.'1d filed, but In every district wr,ere the taxpay 
er has committed acts that are part of the eva
sion . Where an indictment Charges attempted 
tax evasion by ~aintaini~g false records, trial 
may be held in the judicial di strict !n which the 
records were maintained. [Beaty v . U.S.] 

(4) If the crime is that of aiding or assisting in , 
or procuring, counseling, or advising prepara
tion, or presentation of fai se and fraudulent 
returns , the case can be tried In the ludicial 
district where the specified acts were commit
ted . [U.S. v. Kelley] If the acts took place in one 
judicial district and the document was filed in 
another, venue may lie in the distri c t of fi li ng . 
[Newton v. U.S.] For willfully making and sub
scribing a document known not to be true , see 
418 .12. 

(5) Servi ce Policy provides that it IS prefer
able for deterrent purposes that venue be es
tablished in the judicial district o f the taxpayer 's 
place of residence or p lace of business, rather 
than in the judicial district of the District Direc
tor , unless compelling reasons exist. Hence , 
the special agent shoutd stnve to gather evi
dence to establish venue at the taxpayer's resi
dence or place of business whenever there is a 
choice in venue for a trial for tax violations. 

730 ( 1-18-.'10) 3/8 1 

Trials and Related Federal Ru les 

of Criminal Procedure 


731 (1- J8-80) 9781 

Trial by Jury or by Court 

731.1 (> - 18-80) J78 ' 

Provisions o f the Constitution 
The Constitution of the United States pro

vides in part: "The trial of all Crimes, except in 
Cases of Impeachmen t, shall he by jury. 
and "In all criminal prosecutions, the accu sed 
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shall enjoy the right to a speedy and public trial, 
by an impartial jury. 

731_2 (I 18- 80) 9761 

Provisions of Federal Rules (Rule 
23) 

Trial will be by jury unless the defendant 
waives a jury trial in writing with the approval of 
the court and consent of the Government. 
[Singer v. U.S .) Juries consist of 12 persons, bu t 
prior to verdict the parties may stipulate in w rit 
ing with the approval of the court that the jury 
shall consist of any number less than 12. If a jury 
trial IS waived, the court decides the case on the 
baSIS of the competent. relevant evidence pre 
sented, determining the facts and applying the 
law involved. 

731_3 (4- 15--81) 9 761 

Trial by United States Magistrates 

Title 18 U.S .C 3401 provides that a United 
States magistrate, when specially rlesignated 
to exerc ise such jUrisdiction by the d;strict court 
or courts he/ she serves, s a ll have the jurisdic
tion to try persons accused of, and sentence 
persons convicted of, misdemeanors commit
ted In that judicial district. A defendant must 
consent in writing to tnal by magistrate, the 
consent specially waiving trial, judgement and 
sentenCing by a judge of the distr ict court. 

732 (1 - 1 - 80) 9761 

Trial Jurors (Rule 24) 

Statutory l aw determines the manner in 
which the tr ial jurors re selected (62 Stat. 951, 
28 USC 1861 - 1 65] The rule prescribes the 
examination o f th e petit jury , but the manner of 
questioning prospective ju rors is disc retionary 
with the court. Usually the court conducts tne 
examination and then permits the defendant (or 
his/her attorney) and the attorney for the Gov
ernment to supplement the examination by fur 
ther inquiry as deemed proper. Any juror will be 
excused for cause if he / she admittedly is un
able to render a verdict on the evidence alone 
and on the law as the court charges . In addition 
to challenges for cause, the defendant is given 
10 peremptory (without cause) challenges and 
the Government 6 in felonies; each has 3 per
emptory challenges in misdemeanors. If there 
is more than one defendant, the court may al
low the defendants additional peremptory chal
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lenges to be exercised separately or jointly. The 
court may direct that not more than 6 jurors in 
addition to the regular jury be called as alternate 
jurors. They sit with the regular jurors and re
place, in the order in which they are selected, 
any who become unable to perform their duties 
prior to the time the jury retires to consider its 
verdict. If the regular jury remains intact the 
alternates are dismissed following the court's 
instructions in the case. Each side is entitled to 
1 additional peremptory challenge if 1 or 2 alter
nate jurors are to be impaneled, 2 additional 
peremptory challenges if 3 or 4 alternate jurors 
are to be impaneled, and 3 peremptory chal
lenges jf 5 or 6 alternate jurors are to be impan
eled, to be used only with respect to such 
alternates. 

733 (1-18-80) 9781 

Disability of Judge (Rule 25) 
This rule provides for the replacement of the 

presiding judge if by reason of absence from the 
district, death, sickness or other disability the 
judge is unable to perform his/ her duties after a 
verdict or finding of guilt or during the trial. 

734 (1-18-80) 9781 

Evidence (Rule 26) 
In all trials the testimony of witnesses is taken 

orally in open court, unless otherwise provided 
by law or these rules. The admissibility of evi
dence is governed by the Federal Rules of Evi
dence. This is a comprehensive code of evi
dence intended to govern the admissibility of 
proof in all trials before the Federal courts. In
formation about the admission of testimony and 
documentary evidence is set forth in 320, 340 
and 350. 

735 (1-18-80) 9781 

Opening Statements 
The prosecution opens; the defense follows. 

An opening statement primarily is to advise the 
jury what each party intends to prove. In some 
districts no opening statement is made. The 
defense may decline to make an opening state
ment or defer opening until the completion of 
the Government's case. Usually the prosecu
tion will explain each count of the indictment 
and then outline the evidence to support it. 
Generally, where defense counsel elects to 
make an opening statement at the outset, hel 
she will explain to the jury that the defendant 
need prove nothing, that the defendant's plea 
of not guilty is a denial of all the charges, and 

that the jury should keep an open mind until the 
entire case is presented. 

736 (1-18-80) ~781 

Presentation of Case 
The Government goes first in presenting 

proof of the offenses charged. It does this by 
questioning witnesses and introducing docu
mentary evidence. Upon conclusion of the di
rect examination of each witness by the United 
States Attorney, the witness is turned over to 
the defense counsel for cross-examination, if 
desired. After cross-examination the Govern
ment has the opportunity for redirect examina
tion as to matters brought out on the cross-ex
amination. Upon the conclusion of the Govern
ment's case the prosecution rests and the de
fendant then has the burden of going forward 
with the evidence. The prosecution may cross
examine defense witnesses, and after the de
fendant rests, may offer proof in rebuttal. 

737 (1-18-80) 9781 

Witnesses 

737.1 (1-18-80) 9781 

Definition 
A witness is a person who can testify as to 

what he/she knows from having heard, seen, or 
otherwise observed. 

737.2 (1-18-80) 9761 

Compete~ce 

(1) The judge rather than the jury determines 
the competency of a witness to testify. A wit
ness will ordinarily be presumed to have the 
mental capacity to testify. That capacity may be 
challenged in situations involving: infants-the 
trial judge should decide if the child is sufficient
ly mature to make an intelligent statement of 
what he/she saw, heard, or observed; mental 
derangement--an insane person usually will be 
permitted to testify if he/she understands the 
obligations of an oath and the consequences of 
lying, and can tell an intelligent story of what he/ 
she saw take place; and intoxication-the test 
as to a witness on the stand is whether he/she 
is capable of making an intelligent and truthful 
statement. 

(2) In a Federal criminal case, a husband and 
wife are competent to testify for each other, but 
not against each other without the consent of 
both, except where one spouse has committed 
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some offense against the other, or the case 
involves polygamy or some other crime detri
mental to the marital relationship. Generally, 
divorce removes th e incompentency of hus
band and wife to testify against each other, 
except as to con fid en tial communica t ions 
made by one to the other during marriage. (See 
also 344.4 and 344.9.) 

(3) A convicted perjurer may testify and the 
jury must determine credibility. A Federal officer 
(even one who is a witness in the case) may be 
permitted to sit in the courtroom during the trial , 
to advise the United States Attorney. A defend
ant in the criminal case is a competent w itness 
and his/her testimony must be judged in the 
same way as that of any other witness, with due 
regard for his / her personal in terest in the out
come of the case. 

737.3 (1-18-80) 978 1 

Credibility 
(1) The jury (or judge if a jury is waived), 

determines the weight and credibi lity of a wit
ness' testimony. A witness is presumed to tell 
the truth. Credibility is judged by wheth er th e 
witness had the capacity or opportunity to ob
serve or be famil iar with the subject matter of 
his/ her testimony and to remember it. Among 
the matters affecting cred ibil ity are the witness' 
interest, bias. prejud ice. demeanor on the 
stand, prior inconsistent statements, prior men
tal derangement , intoxication at the time of the 
transaction to which he/she testifies, and prior 
convictions of a felony or a crime involving mor
al turpitude. If a witness gives contradictory 
testimony the jury may accept the port ion it 
believes and reject the remainder. It may re ject 
the witness' entire testimony if he/she has tes
tified fal sely as to a material point. 

(2) If neither party will vouch for a wit ness the 
court may call and question such witness and 
allow both sides the right of c ross-examination 
and impeachment. 

737,4 (1-18-80) 978 1 

Impeachment 

737.41 ( l-l8-80) 978 1 

Impeachment of Opposing 
Witness 

(1) The principal purpose of impeachment is 
to lessen the likelihood that the court or jury will 
believe the witness' story. A witness may be 

737.2 MT 9781-1 
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impeached by bringing out on cross-examina
tion or through other witnesses facts: 

(a) Proving that the witness made a state
ment out of court (it could be before a grand 
jury) that is inconsistent with his/her testimony 
on the witness stand provided it is re levant to 
the case and a foundation is laid by inquiring of 
the witness on cross-examination whether he/ 
she did or did not make such a statement to a 
certain named person at a certain named time 
and place. 

(b) Showing bias. such as family relation
ship. friendship , gratitude, obligation. employ
ment , hatred, injured feelings and the like [Wig
more on Evidence, sec. 948-953 ]. interest 
growing out of the re lationship between the 
witness and the cause of action, e.g.; partner, 
c red itor, or corruption. such as acceptance of a 
bribe to testify, or expression of willingness to 
give false testimony. [Wigmore , sec . 956-965] 

(c) Establishing insanity or drunkenness at 
the time of the events testified to, or while on 
the stand, or in the interval between the two if it 
was of suc h a degree as to aHect the witness' 
mental faculties. [Wigmore. sec . 931-933) 

(d) Showing a bad repu tation for truth and 
veracity in the community in which the witness 
resides [Wigmore, sec . 920-923] or 

(e) Proving through c ross -examination 
that the witness has been convicted of a spec if
ic crime. or putting into evidence a record of his/ 
her conviction. Evidence of his/her arrest not 
admissible The test to be applied is whettjer 
the conviction inquired about tends to prove a 
lack of c haracter with respect to the witness' 
c red ibi lity . 

(2) In certain instances an impeached wit
ness may be r<:! har-i1itated . If testimony as to 
his/her bad character for veracity has been 
given, testimony of his/her reputation for good 
character in that respect may be offered. [Wig
more, sec. 1105]11 a witness has been im
peached by showing that he/she made a prior 
statement inconsistent with his/her testimony 
on the stand, it may be shown that he/she 
made prior statements consistent With his/her 
testimony in certain situations. For example, 
the story of the witness may be assailed as a 
recent fabrication or evidence may be oHered 
showi ng a cause for his/her bias. II so, it may be 
shown that the witness made a statement simi
lar to his/her testimony on the stand before he/ 
she had any reason to fabricate [Wigmore, sec. 
1129] or prior to the occasion for bias. [Wig
more, sec . 1128] 
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(3) When a defendant takas the stand in his/ 
her own defense he/she is subject to impeach
ment like any other witness. The law does not 
presume that a defendant is of good character; 
it merely prevents the prosecution from going 
into the matter during the original presentation 
of its case. When the defendant takes the 
stand, he/ she does so not only as a person 
accused of a crime, but also as a witness. As an 
accused, his/her character is not subject to 
attack unless he / she opens the question by 
offering evidence of his/her good character. 
Such evidence is to be considered by the jury on 
the issue of his/her guilt or innocence. Thus, if 
the defense offers evidence of good character 
(by testimony of the defendant or other witness
es) the prosecution can introduce evidence as 
to his/her bad character to be considered by 
the jury on the same issue. As a witness, his/ 
her position is different and t, Ie prosecution can 
offer evidence of his / iler bad character for con
sideration not upon his/her guilt or Innocence 
but upon his/her credibility as a witness. [WIg
more, secs. 890, 891] 

737.42 (1-18-80) 9781 

Impeachment by a Party of His 
Own Witness 

(1) A rule of law exists in many jurisaictions 
that a party will not be allowed to impeach a 
witness he/she has called because by putting 
the witness on the stand the party has guaran
teed his/her credibility. However, the prosecu
tion may impeach a Government witness: 
whom it is under a legal obligation to call; who 
has testified before a grand jury; or whom the 
court compels it to call, if in each instance it was 
surprised or prejudiced by his/her testimony . 
Most courts now permit impeachment for self
contradiction particularly if the party calling the 
witness has been surprised by varia.nces from 
the latter's previous attitude and statements. 
The impeaching matter must be limited to the 
pOint of surprise and should not go beyond 
removing damage caused by surprise. 

(2) The latitude allowed the prosecution in 
examining a hostile witness is wholly within the 
discretion of the trial judge. Questions may be in 
the nature of cross-examination and the wit
ness may be asked if he/she made contradicto
ry statements at other times. The United States 
Attorney may read prior inconsistent state
ments which the witness has given Govern
ment agents and ask him/her to verify the truth 
of such prior statements. 

737.5 (1 -18-80) 9781 

Recall 
The mailer of recalling a witness for further 

testimony is ordinarily within the discretion of 
t he trial judge. 

737.6 (1-18-80) 9781 

Refreshing Memory or 
Recollection 

737.61 (1-18-80) 9781 

IntrQduction 
A witness may not be able to recall a fact 

about which he / she is called to testify. If so, that 
fact can be put into evidence in either of two 
ways, described as "past recollection record
ed" or "present recollection revived." 

737.62 (1- 18-80) 9781 

Past Recollection Recorded 
wi ness may not be able to state directly 

facts from present memory, but may be willing 
to swear that the contents of a memorandum 
which he/she or another prepared setting forth 
such facts , are true. On his / her so testifying the 
memorandum may be introduced into evidence 
as a record of his/her past recollection. The 
memorandum must have been made fairly con
temporaneously with the facts or events re
corded while the details were fresh in the mem
ory of the witness. If it was written by another, 
the witness must testify that he/she read it at 
the time it was written and that it is true. 

737.63 (1-18-80) 9781 

Present Recollection Revived 
A witness whose memory suddenly fails 

when asked about a certain fact may be able to 
refresh his/her memory by reference to some 
relevant paper. It may be a letter, book, memo
randum, or anything counsel thinks will awaken 
his/her independent recollection of the fact 
sought to be established. The writing must, on 
request, be shown to opposing counsel for use 
on cross-examination to test the witness' actual 
memory, but is not admissible in evidence, un
less independently admissible. [Wigmore on 
Evidence, sec. 758-765.} 
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737.7 (1-18-80) 9781 

Specific Witnesses 

737.71 (1-18-80) 9781 

Expert Witness (Rule 28) 
(1) An expert witness is one who has ac

quired ability to deduce correct inferences from 
hypothetically stated facts, or from facts involv
ing scientific or technical knowledge. The triai 
judge determines whether hisiher qualifica
tions are sufficient. The court may appoint ex
pert witnesses agreed upon by the parties or 
may select the expert itself. The expert advises 
the parties of his/her findings and may be 
called to testify by the court or by either party. 
He/she may also be cross-examined. The ex
pert witness' testimony must be based upon 
facts personally perceived by or known to him/ 
her or made known to him/her at the trial. The 
parties also may call expert witnesses of their 
own selection. 

(2) In tax cases, expert witnesses may be 
used to testify concerning various matters such 
as handwriting comparison, accounting and 
bookkeeping matters, methods of operating a 
lottery and computation of income tax liability. 

737.72 (1-18-80) 9781 

Special Agent 
(1) Testifying in court is one of the most im

portant duties that a special agent may be 
called upon to perform. The agent's testimony 
concerning admissions of the taxpayer may be 
vital in establishing willfulness. He/she may 
also be required to testify about: the examina
tion of the taxpayer's books, records, and tax 
returns; analyses or transcripts made of various 
book accounts, invoices, bank deposits, and 
canceled checks; specific amounts of income 
not entered in the taxpayer's records or report
edin his/her tax returns; particular deductions 
of expenses for which no substantiation was 
offered or found during the investigation; state
ments made by the taxpayer explaining entries 
on the records or concerning unrecorded trans
actions; computations of unreported income 
established by evidence in the record; and the 
tax deficiencies based upon a hypothetical 
question. The agent may also be required to 
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describe the records maintained by the taxpay
er and explain in detail the ex1ent to which he/ 
she examined them, the procedures followed, 
and the facts discovered. (See 750, "Assisting 
United States Attorney.") 

(2) The special agent as a witness must be 
thoroughly prepared and clear on the facts; 
present a neat, businesslike appearance; and 
testify in a natural, frank and forthright manner 
with a respectful attitude toward the court and 
jury. He/she is frequently subject to rigorous 

and lengthy cross-examination. The agent 
must then preserve an even, courteous de
meanor and refrain from any display of anger, 
hostility, or evasiveness. Some rules of conduct 

for the special agent or other internal revenue 
official on the stand are: 

(a) Listen to the question carefully and an

swer truthfully. 
(b) Answer the question only. 00 not vol

unteer. It may seriously affect the United States 

Attorney's strategy. 
(c) Do not answer a question you do not 

understand. Tell the questioner that you do not 
understand. 

(d) If an objection to a question is raised by 

either counsel, wait to answer until the court 
rules. Otherwise, a mistrial may result. 

(e) Wait until the question is completed 

before attempting to answer. 
(f) Anticipate the unexpected. 
(g) Direct your answers to the jury but do 

not ignore the judge. 
(h) Speak clearly and loudly enough to be 

heard by the juror farthest removed from the 

witness stand. 
(i) Refrain from any demonstration of per

sonal feelings. 

737.73 (1-18-80) 9781 

Revenue Agent 
In a tax trial, the revenue agent is often used 

by the Government as the expert witness to 
establish the computations of deficiencies as 

set forth in the indictment or information. The 
revenue agent may also testify respecting vari

ous matters set forth in 737.72. 

737.8 (1-18-80) 9781 

Cross-Examination 
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General Rules 
(1) When a witness has finished his/her di

rect examination, the opponent has the right to 
cross-examine him/ her. The purpose of cross
examination is to test the truth of the state
ments made by the witness. This is done by 
questions designed to: amplify the story given 
on direct examination so as to place the facts in 
a different light; establish additional facts in the 
cross-examining party 's favor; discredit the wit
ness' testimony by showing that testimony on 
direct examination was contrary to c ircum
stances, probabilities, and other evidence in 
the case; and discredit the witness by showing 
bias, interest, corruption, or specific acts of mis
conduct. In view of such purposes, the courts 
allow a wide latitude on cross-examination and 
the cross-examiner may ask leading questions. 
Another method often used is to question the 
witness in such a manner as to obtain apparent 
inconsistent statements by going over the 
same ground covered in the direct examination. 

(2) The general rule in Federal courts with 
respect to witnesses other than defendants, is 
that questions asked on cross-examination 
must pertain to matters brought out on direct 
examination: The rule is liberally construed and 
where the direct examination opens a general 
subject, the cross-examiner may go into any 
phase of that subject. If the cross-examiner 
wishes to obtain from the witness evidence on 
subjects not opened on direct examination, he/ 
she must call the witness as his/her own wit
ness and subject him/ her to direct examination 
on such matters. 

737.82 (1-18-80) 978 1 

Demands for Production of 
Statements and Reports of 
Witness 

(1) Title 18, USC 3500 provides that after a 
witness has testified on direct examination the 
defendant may inspect any pre-trial statements 
of the witness relating to the subject matter 
about which he/ she has testified. If the Govern
ment claims that the prior statement is not rele
vant, it is to be inspected by the trial court in 
camera (in private) so that the portion not relat
ing to the subject matter of the witness' testimo
ny can be excised before delivery to the defend
ant. If the Government refuses to comply with 
the production order the judge has discretion 
either to strike the testimony of the witness or to 
declare a mistrial. 

(2) The term " statement" is defined in 18 
USC 3500 as follows: 

"(1) A written slalement made by said wi lness and signed 

or otherwise adopted or approved by him: 
" (2) A stenographic, mechanical . electrical, or olher re

cording, or a transcript ion thereof. whIch is substantially a 
verbatim recital of an oral sta tement made by said wi tness 
and recorded con temporaneously wi th the making of such" 
oral statement; or 

"(3) a statement, however taken Or recorded, or a tran

scription thereof, jf any, made by said wi tness to a grand 
JUry." 

(3) A statement which is not substantially 
verbatim and has not been recorded contem
poraneously does not have to be produced. A 
written statement made by a w itness and 
signed or otherwise adopted or approved by 
him/her may be inspected by the defense 
whether or not it is contemporaneous with the 
interview to which it relates. An agent's inter
view report based upon notes read back to and 
approved by the witness is considered adopted 
by the witness and producible although the 
notes themselves have been destroyed. A sum
mary of an oral statement made to a special 
agent which is not substantially verbat im does 
not have to be produced. The Supreme Court 
has outlined the reason for this rule: 

" II is clear Ihal Congress was concerned lhal only Ihose 
sta tements which CQuid properly be called lhe witness' own 

'Nords should be made available to the defense for purposes 
of impeachment. It was jmportant that the statemen t could 
fairly be deemed to rellect fully and Wi thout distortion 'What 
had been said to the government agent. Distonion can be a 
product of selec tivi ty as well as the conscious or inadvertent 
infUSion of the recorder 's opinions or impressions. It is clear 
from the continuous congressional emphasis on 'substantial
ly verbatim rec ll al,' and 'continuous narrative statements 
made by the witness recorded verbatim or nearly so ' tha t 
Ihe legislalion was designed 10 eliminale the danger of dis
tortion and misrepresentation Inheren t in a report which 
merely selects por t ions, albei l accu rately, from a lengthy 
oral recital. Quoting out of context is one of the most fre
Quent and powerful modes of misquotation. We think it con
sistent with this legislative history, and With the generally re
stric tive terms of the statutory provision, to require that sum
maries of an oral statement which evidence substantial se
lection of material, or which were prepared atter the inter
view without the aid of complete notes. and hence res t on the 
memory of the agent, not to be produced. Neither, of course, 
are statements which contain the agent's interpreta tions or 

impression." [Anlhony M. Palermo v. U.S. ) 

(4) Where a Government agent interviewed 
a witness and recorded in his/ her notebook a 
substantially verbatim statement in the witness ' 
presence, the defense was entitled to produc
tion of relevant portions of the notebook as well 
as an exact typewritten copy of the statement 
which has been made from the agent 's notes, 
but was not entitled to the agent's report. [U.S. 
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v. Papworth) When the agent is a witness, his/ 

her report has been held to be a statement 

made by him/her, subject to defense inspec

tion at the discretion of the court. [U.S. v. Sheer) 
Inspection is limited to the report alone, and 

does not include exhibits prepared from third 

party witness interviews, nor signed statements 

of the witnesses . [Ayash v. U.S.] 

(5) In view of the substantial discretionary 

authority of a trial judge to permit defense in
spection of reports, the special agent should 
avoid speculation about weaknesses of a case, 

and expressions indicating prejudice or dislike 
of a taxpayer in memorandums or reports. This 

should not preclude complete reporting of ev

ery material fact which tends to establish or 

disprove the alleged violation, and is essential 

to a thorough understanding of the case. 
(6) In view of the use of pre-trial statements 

for impeachment purposes, a statement of a 

prospective Government witness containing in
formation inconsistent with his/her prior state

ment should clearly set forth an explanation of 

the reasons for the inconsistencies. 

737,9 (1-18-80) 9781 

Redirect Examination 

Following cross-examination the party calling 
the witness may ask him/her further questions 
respecting matters brought out on cross-exami
nation. This is permitted to obtain the witness' 
explanation of the meaning of answers in the 
cross-examination, to clarify any apparent in
consistencies in his / her statements, or to reha

bilitate him/her in the eyes of the jury if his / her 
character has been attacked. 

738 (1-18-80) 9781 

Stipulations 

(1) A stipulation is an agreement between 

the prosecuting attorney and defense counsel 

respecting certain facts in the case. The pur

pose of a stipulation is to expedite the progress 

of the trial by eliminating the necessity of intro
ducing evidence to prove undisputed facts. For 
example, the defense may admit the receipt of 
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income, the acquisition of certain assets, the 
making of specified expenditures, or even the 
source and amount of income and the tax defi
ciency alleged. This would relieve the Govern
ment of the burden of producing evidence in 
court as proof of such matters and would leave 
willfulness as the only real issue to be proved. 
Since willfulness is usually inferred from the 
manner in which transactions are handled, and 
presenting a number of witnesses before a jury 
dramatizes the defendant's knowledge thereof, 
the Government exercises great care in agree
ing to stipulations in cases involving willfulness. 

(2) Stipulations are generally made in writ
ing, such as agreements prior to trial ; however, 
they may be stated orally in open court and 

recorded by the court reporter during the trial. 

739 (1-18-80) 

Motion for Judgment of Acquittal 
(Rule 29) 

(1) AIter the ev idence on either side is 
closed, the court on motion of a defendant, or 

on its own motion, shall order the entry of a 

judgment of acquittal of one or more offenses 

charged if the evidence is insufficient to sustain 

a conviction. The motion may be made orally or 

in writing. In some circuits the motion Will be 
denied if the trial judge determines that the 

evidence, taken in the light most favorable to 
the Government, tends to show that the de
fendant is guilty beyond a reasonable doubt. In 
others it will be denied if the evidence is enough 
to send the case to the jury in a civil action. (See 

also 323.6.) 

(2) If the motion for acquittal is made by the 
defense upon the conclusion of the Govern

ment's case and the motion is denied, the de

fendant may proceed by introducing evidence 

in his/her own behalf. This waives any objec

tion to the denial. The defendant may renew 

his/her motion for judgment of acquittal after 
both sides rest. A failure to do so may foreclose 

any right on appeal to question the sufficiency 

of the evidence to sustain the conviction. 

(3) The trial court may reserve decision on 
this motion, submit the case to the jury, and 
decide it either before the verdict, after it, or 
after the jury is discharged without reaching a 

verdict. 

9781 
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73(10) (1-18-<)0) 9781 

Rebuttal 
After the defense rests, the prosecution may 

offer proof in rebuttal to explain, counteract, or 
disprove the defendant's evidence. For exam
ple, after a defendant testified that he/she 
made substantial payments to a deceased 
brother-in-law for services rendered, the Gov
ernment put into evidence the brother-in-Iaw's 
tax return, which did not include any such 
amount, in order to discredit the defendant. 
[Barshop v. U.S.] 

73(11) ( 1- tee-80) 9781 

Instructions to the Jury (Rule 30) 
(1) Either party or both may file with the court 

written instructions regarding the law to be giv
en the jury. The court will inform counsel of its 
proposed action on the requests before their 
arguments to the jury. It is sufficient if the sub
stance of the requested instructions is given. 
Normally, the defense opens summation (final 
argument to the jury) and the Government fol
lows, although some courts allow the Govern
ment to open, the defendant to follow, and the 
Government to close. 

(2) The court then charges U",e jury as to th8 
law. Objection, if any, to the charge or omis
sions therefrom must be made before the jury 
retires to consider its verdict. Failure to request 
special instructions or to make specific objec
tions to the charge before the jury retires consti
tutes a waiver on the point on appeal unless, 
under Rule 52(b), there are "plair. errors or 
defects affecting substantial rights, . . " 
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Verdict (Rule 31) 
(1) The conclusion of the jurors is the verdict. 

It must be returned to the judge in open court, 
and to convict or acquit it must be unanimous. 
Where there is more than one defendant, the 
jury may return a verdict or verdicts with respect 
to a defendant or defendants as to whom it is 
agreed. If the jury cannot agree regarding any 
defendant, he/she may be tried again. 

(2) Where the indictment contains more than 
one count, each count is considered as if it we,e 
a separate indictment, so that acquittal on one 
or more counts will not generally be considered 
inconsistent with conviction on others. 

(3) The defendant may be found guilty of an 
offense necessarily included in the offense 
charged, or of an attempt to commit either the 
offense charged or an offense necessarily in

cluded therein if the attempt constitutes an of
fense. The Supreme Court has indicated in this 
connection that, where some of the elements of 
the crime charged themselves constitute a 
lesser crime, the defendant, if the evidence 
justifies it, is entitled to an instruction which 
would permit the jury to return a verdict of guilty 
ot the iesser offense. However, where the facts 
necessary to prove the crime charged are iden
tical with those required to prove the lesser 
offense, the defendant is not entitled to an in
struction which would permit the jury to make a 
choice between the two crimes in returning its 
verdict. 

(4) The trial court will poll the jury at the 
request of either the Government or the de
fense or upon its own motion in order to be 
certain the verdict is unanimous. If upon poll 
there is not unanimous concurrence, the jury 
may be directed to retire for further delibera
tions or may be discharged. 

73(13) ( 1-18-<)0) 9761 

Judgment (Rules 32 Through 35) 

73(13).1 ( 1-18-<)0) 9i 81 

Definition 
A judgment of conviction sets forth the plea, 

the verdict or findings, and the adjudication and 
sentence. it must be signed by the judge and 
entered by the clerk. 

73(13).2 (1-18-80) 9781 

Presentence Investigation 
In order to help the court impose sentef'ce cr 

grant probation, the probation service of the 
court may make a presentence investigation 
and report , The investigation and report are 
concerned with any prior criminal record of the 
defendant and personal background, individual 
characteristics, financial condition , and an~' cir
cumstances which may have affected his/her 
behavior. In this connection, the probation offi
cer will usually consult with the speCial agent on 
the case for information about the defendant's 
cooperation (or lack of it) during the investiga
tion , the defendant's mental and physical histo
ry, whether he/she has made any payments on 
the tax deficiencies involved in the criminal 
case, other tax obligations due the government, 
and data regarding any other matters which 
might be helpful to the court in imposing sen
tence or granting probation. The court before 
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imposing sentence may disclose to the defend
ant or his / her counsel all or part of the material 
contained in the report of the presentence in
vestigation and afford an opportunity to the de
fendant or his/ her counsel to comment there
on. Any material disclosed to the defendant or 
his/her counsel shall also be disclosed to the 
attorney for the Government (Rule 32). 

73(13).3 (1-78-80) 9 781 

Withdrawal of Plea of Guilty 
A motion to withdraw a plea of guilty or of nolo 

contendere may be made only before sentence 
is imposed or imposition of sentence is sus
pended; but to correct manifest injustice, the 
court after sentence may set aside the judg
ment of conviction and permit the defendant to 
withdraw his/ her plea. 

73(13).4 (1-18-80) 9781 

Sentence 
The sentence must be imposed without un

reasonable delay and, pending sentence, the 
court may commit the defendant or continue or 
alter the bail. Before sentencing , the court will 
give the defendant an opportunity to make a 
statement in his / her own behalf and to present 
information in mitigation of his / her punishment. 
Within the limits set out in the criminal statute 
involved, the court has a wide discretion in de
termining sentence and it will rarely be upset by 
reviewing court. Although witilin the discretion 
of the trial court, consecutive sentences in tax 
cases where there has been a conviction on 
more than one count are seldom imposed. The 
court must arrest (withhold) judgment if the in
dictment or information does not charge an 
offense or if the court did not have jurisdiction of 
the offense charged . An illegal sentence may 
be corrected by the court at any time; however, 
definite time limitations are fixed for a reduction 
of sentence. 
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Probation 
After conviction of an offense not punishaole 

by death or life imprisonment, the court may 
suspend sentence and place the defendant on 
probation. [18 USC 3651] A condition of proba
tion may be thai the defendant payor make 
every effort to pay the tax ultimately de ter
mined. Failure to comply with the terms of pro
bation may result in its revocation and imposi
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lion of sentence. The period of probation, to
gether with any extension thereof, cannot ex
ceed five years. [18 USC 3651) Since civil tax 
proceedings usually do not begin until the crimi
nal features are closed, the condition of proba
tion that the defendant pay the tax ultimately 
determined becomes inoperative in any case if 
the ultimate determination occurs more than 
five years after the date of sentence. [18 USC 
3651] If the probation period is less than five 
years and the final determination of tax is not 
made during such period, that condition of pro
bation will become inoperative unless the court 
modifies its order. 

73( 4) ( 1-18-80 , 9 781 

Right of Appeal (Rule 37) 
(1) A,l appeal by a defendant may be taken 

wilhin 10 days after entry of the judgment or 
order appealed from, but if a motion for a new 
trial or an arrest of judgment has been made 
within thelO-day period an appeal from a judg
ment of con'fiction may be taken wi thin 10 days 
after entry of the order denying the motion. 
When authorized by statute me Government 
may take an appeal in a cr'fllinal case within 
thirty days after entry of judgment. [See Title 18 
USC sec . 3731 about Appeals by the United 
States from decisions based upon invalidity or 
construction of statutes, dismissing informa
tions and il')dictfllimts, and arresting judgments 
of conviction.] 

(2) Appeal from the decisions of the Federal 
district courts is heard in the Court of Appeals 
for the appropriate circuit, except for certain 
statutory exceptions which permit the Govern
ment to appeal direct to the Supreme Court. 
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Compromise of Criminal Tal{ 
Cases 

(1) The Secretary of the Treasury or the Sec
retary's delegat8 may compromise any civil or 
crimina/tax case prior to referral to the Depart
ment of Justice. [26 USC 7122(a) .] The Secre
tary ~'; as del9gated this authority to the Cl)m mi~
s ioner of Internal Rev enue. [Sec . 6 01 , 203 
C.F.R.) (Sae IRM 5700, Offers in Compromise.) 
Strict compliance with the statutory provisions 
is required to effect a compromise . Accordingly, 
attempted set1lement by subordinate Service 
officials will not bar criminal prosecution. A valid 
compromise is as complete a discharge from 
prosecution as an acquittal by a jury. 
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(2) The Criminal Investigation Division 
makes investigations of offers in compromise in 
cases in which criminal proceedings are pend
ing only as specifically requested by the Chief 
Counselor Regional Counsel. (See IRM 
9262.4.) 

(3) After referral of a case to the Department 
of Justice, authority to compromise rests with 
the Attorney General. 

(4) Tender of tax or actual payment thereof 
prior to a verdict or plea of guilty is not a bar to 
criminal prosecution. 

750 (1-18-80) 9781 

Assisting the United States 
Attorney 

751 (1-18-80) 9781 

Planning for Presentation to 
Grand Jury and for Trial 

(1) Prior to the presentation of a case before 
a grand jury, the special agent may be request
ed by the United States Attorney to review the 
case with him/her so that the latter may evalu
ate its merits, weaknesses, and particular prob
lems. The special agent may assist in the prep
aration of the indictment form and may testify at 
length before the grand jury concerning the 
investigation. An indictment based solely on 
his/her testimony is valid even though he/she 
has no personal knowledge of the transactions 
on which his/her computations are based. 

(2) The special agent will frequently be 
asked to aid in the preparation of a trial brief or 
trial book. A sheet (copy for U.S. Attorney and 
for each person who will assist in the trial) 
should be prepared for each witness showing 
his/her name and address, business or occu
pation; expected testimony, list and description 
of documents, if any, which he/she will produce 
or identify, location of the records or documents 
if not in the custody of the witness; and data of a 
derogatory nature including criminal record, 
pertinent to his/her reliability or credibility. Be
cause of the Jencks Act (Section 3500, Title 18, 
U.S. Code), it is also advisable to list any docu
ments such as question and answer state
ments, affidavits, or memorandums of interview 
obtained from the witness or prepared by the 
agent. (See 737.82.) The witness sheets may 
be placed in a looseleaf note book in the order 

in which the witnesses are expected to testify. If 
many are involved it is helpful for reference 
purposes to assign each a number and prepare 
a list of witnesses arranged and numbered in 
the same order as the witness sheets. 

(3) Usually a folder should be prepared for 
each witness, bearing his/her name and num
ber. Any documents, such as memorandums, 
affidavits, or question and answer statements 
relating to a witness should be placed in his/her 
folder . Documents obtained from a witness pri
or to trial which are to be offered as evidence 
and copies to be substituted when originals are 
withdrawn, and charts or schedules prepared to 
show the theory of the case or computation of 
unreported income should also be put in the 
appropriate witness folder. 

(4) The special agent should study his/her 
notes and reports to refresh his/her memory 
concerning the general phases of the investiga
tion and conferences with the taxpayer. The 
agent should arrange his/her notes, memoran
dums, workpapers, etc., to which he/she may 
have to refer while testifying, in an order which 
will provide for quick reference at the time of 
trial. He/she should also arrange to have cop
ies of all statements, memorandums and re
ports that have any bearing on his/her testimo
ny for presentation to the court if such data is 
requested by the defense under 18 USC 3500. 

(5) The special agent may (with the approval 
of the United States Attorney) reinterview wit
nesses immediately before the trial begins to 
ascertain whether they have brought subpoe
naed documents or physical evidence; recall 
their previous statements (it may be advisable 
for them to read transcripts of prior statements); 
and can identify the defendant and time and 
place of occurrence, if pertinent. The special 
agent should report any anticipated difficulties 
with the witnesses to the United States Attor
ney, who might decide against using a hostile 
witness or one thought to be unreliable. 

(6) Assistance may also be given the United 
States Attorney in the formulation of the Gov
ernment's answers to various pretrial motions, 
such as motions to suppress evidence, for a bill 
of particulars, for discovery and inspection, etc. 

752 (1-18-80) 
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Responsibility and Conduct of 
Special Agent at Trial 

(1) During the trial, the special agent ordinari 
ly may be present at the counsel table with the 
United States Attorney and should give him/her 
any assistance he/she can. This may include 
maintaining all Government exhibits in proper 
order for ready reference and presentation; 
keeping a list of both Government and defense 
exhibits as they are introduced; and checking to 
ensure that Government witnesses are present 
and ready to testify. (See also 737.72 .) The 
special agent should conduct himself/herself 
circumspectly when in the courtroom, showing 
respect for the judicial authority. 

(2) The special agent may be called upon to 
prepare charts or schedules showing the tax
payer's sources of income, correct taxable in
come, or the related tax liability. The charts or 
schedules may reflect summaries of specific 
items, net worth increases, expenditures in ex
cess of available resources shown on tax re
turns, or other transactions that lend them
selves to visual presentation. In some in 
stances such summaries have been formally 
introduced in evidence, in others they have 
been exhibited to the jury, and then, at the end 
of the case, used by the jury during delibera
tions . [Beaty v. U.S., but see Steele v. U.S.] The 
need for charts, the type of charts, and the 
method of preparation will be affected by such 
considerations as the complexity of the case , 
the attitude of the court toward visual aids , the 
preferences of the United States Attorney, and 
available facilities. Hand drawn charts or 
schedules have been effectively used by spe
cial agents in the past. However, if commercial 
or government photocopy facilities are avail 
able in the area where the District Court is locat
ed, the charts may be drawn in small scale or 
typed on ordinary bond paper, and then en
larged by a photocopy process at a nominal 
cost. Advance arrangements for this service 
should be made to avoid delays during the trial. 
The special agent must base all charts and 
schedules upon evidence in the trial record. 
He/she must also be able to testify that he/she 
prepared the chart or that it was prepared under 
his/her supervision. If a special agent uses a 
bar graph, line graph or similar exhibit for trial 
purposes, he/she should show the unit of mea
surement on the chart. 
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(3) The special agent"should listen carefully 
to all testimony, making notes from which he/ 
she may alert the United States Attorney, at the 
appropriate time, as to any false, misleading or 
erroneous statements. The agent may also as
sist in preparing questions to be asked defense 
witnesses on cross-examination. 

(4) The special agent should avoid any direct 
contact with the defendant at the trial in order to 
eliminate the possibility of any embarrassing or 
compromising situations arising . Likewise his/ 
her association with defense counsel should be 
only in open court and with the knowledge and 
consent of the United States At1orney. 

(5) The court will usually instruct the jury 
against any contact with the attorneys or wit
nesses in the case. Any attempts by the special 
agent to associate with a member or members 
of the jury may cause a mistrial. 

(6) During the trial and after a verdict has 
been rendered in the case, the special agent 
should refrain from any demonstration of per
sonal feelings in the matter. 

(7) The special agent should not seek out 
any of the jurors in a tried case in which a 
conviction is not obtained for the purpose of 
soliciting information to be incorporated in the 
narrative report required by IRM 9533 unless 
approved in advance by the National Office. 
However, the report should include any infor
mation provided him/her by jurors acting on 
their own initiative or submitted by them to other 
Government representatives or third parties . 

752.2 (1-1 8-80) 

Separation of Witnesses 
(1) Some courts on their own motion or on 

request of either counsel will bar from the court
room all witnesses except the one on the stand. 
This involves " (a) preventing the prospective 
witnesses from consulting each other, (b) pre
venting them from hearing a testifying witness, 
and (c) preventing them from consulting a wit
ness who has left the stand; the last including 
consultation between witnesses who have left 
the stand, since they may be prospective wit
nesses." [Wigmore on Evidence (3d ed.) sec. 
1840.] If the order of exclusion is knowingly 
disobeyed, the court may in its discretion dis
qualify the witness. [Wigmore, sec. 1842.] 

(2) If this rule is invoked, the court may at the 
request of the United States attorney make an 
exception permit1ing necessary Service repre
sentatives to remain in the courtroom to assist 
in the trial. 
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Case Settlement 

761 (1-18~O) 9701 

Internal Revenue Service (Joint 
Investigations) 

(1) Information which may have a substantial 
effect on the civil settlement of a case may be 
developed after a special agent's report has 
been ~ubmitted. For example, this may occur 
while assisting counsel in preparing for trial or 
during trial for the criminal offense. Such infor
mation may consist of admissions of liability or 
reiate to the existence of additional records or 
witnesses which may have an important bear
ing on 11-,3 determination of the civil liability. In 
these if'stances, a special agent should obtain 
copies oi any exhibits introduced during the trial 
which contain information not uncovered dur
ing the investigation and which may have a 
significant bearing on the civil liability. Proce
dures for the processing of this information are 
cOl"'tained in IRM 9536. 

(2) Civil settlement may also be effected in 
criminal cases prior to final disposition of the 
criminal features. Before imposition of sen
tence, after acceptance of a plea of guilty or 
conviction upon trial, the court may desire to 
know the final determination of the defendant's 
total tax liabilities as an element for its consider
ation in fixing sentence. Likewise, the defend
ant may wish to a~empt to mitigate sentence by 
paying or e.rranging to pay his/her tax liabilities 
before sentence is passed. 

(3) Since jurisdiction in criminal tax cases lies 
with the Department of Justice, action to effect 
civil settlement in the circumstances described 
in (2) above should be initiated by the United 
States Attorney. He/she will arrange, through 
the Department of Justice and the Chief Coun
sel (Criminal Tax Division), for civil settlement 
proceedings in the appror riate District Direc
tor's office. When instructed by the Chief, Crimi
nal Investigation Division, the special agent 
who participated in the joint investigation will 
consult with and assist the Examination repre
sentative in the civil settlement negotiations. 

(4) The civil fraud penalty may not be re
moved by an Appeals Office except upon the 
recommendation or concurrence of counsel in 
the following instances. These include where a 
civil fraud penalty is recommended in connec
tion with a tax year or period, or is related or 
affects such year or period, for which the crimi
nal prosecution against a taxpayer (or a related 

taxpayer involving the same transaction) has 
been recommended to the Department of Jus
tice for willful attempt to evade or defeat tax, or 
for wil!ful failure to file a return. Where there has 
been 6. criminal conviction under IRC 7201, 
7203,7206(1) or 7207, the concurrence of 
counsel is required for any settlement that 
would reduce the amounts of any crimina! fraud 
item. 
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Un:ted States Tax Court 
(1) The Tax Reform Act of 1969 changed the 

name of the Tax Court of the United States to 
the United States Tax Court and established it 
as a court of record under Article I, Section 8, 
Clause 9, of the Constitution . It is now part of the 
Judicial Branch of Government. In addition to 
the powers it already possesses, the Court has 
been given the power to punish contempt of its 
authority, and to enforce its decisions by issuing 
any writ, etc., which a District Court of the Unit
ed States can issue. [IRC 7441-7456.] 

(2) 10 g Tax Court trial evidence is admitted 
and excluded much as it would be in a civil 
nonjury trial in the United States District Court. 
In general, the Commissioner's determination 
of deficiency is presumed to be correct. [Rule 
32, Tax Cour Rules of Practice.] However, if the 
fraud penalty is asserted, the burden is upon the 
Commissioner to prove fraud with intent to 
evade tax. [IRC 7454(a).] The evidence in that 
respect must be "clear and convincing"; not 
"beyond a reasonable doubt" as in a criminal 
case, but more than a mere preponderance. 
The failure of the Commissioner to prevail on 
the fraud issue does not relieve the taxpayer of 
the burden of overcoming the prima facie cor
rectness of the determination of the deficien
cies unless the assessment was not m3de with
in the applicable period of limitations. 

(3) Record of the disposition of the criminal 
case against a taxpayer is admissible in the Tax 
Court on the issue of fraud. Despite an acquittal 
in a criminal case, the same 8vidence may be 
sufficient to pmve fraud in the civil cases. A 
ccnlliction for attempted tax evasion in the dis
trict court is conclusive in Tax Court proceed
ings as to the fraud issue. A guilty plea in a 
criminal case will be received by the Tax Court 
as an admission to be given weight according to 
the circumstances. Without any explanation of 
the circumstances, it is sufficient to establish 
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fraud. However, such a plea in a failure to file 
case may constitute only a willful omission and 
passive neglect to perform a statutory duty and 
not render the taxpayer liable for the fraud 
penalty. 

(4) The Commissioner is not barred from as
sessing the 50 percent fraud penalty by: the 
taxpayer's filing correct amended returns and 
paying additional taxes due after filing fraudu
lent returns; or the death of the taxpayer, since 
the penalty is for an offense against property 
rights and not personal rights. 

(5) The responsibility during invbstigation for 
the development of evidence to sustain the ad 
valorem additions to the tax (except those con
cerning tax estimations) rests upon the special 
agent. Consequently, upon the trial of a Tax 

Court case where the fraud penalty is at issue, 

the special agent is often a principal witness for 

the Government. 

(6) It is the duty of the special agent, in the 

preparation for trial and the presentation of the 

case in Tax Court, to consult with and assist the 

attorney assigned to the matter by the Regional 

Counsel. 
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Citation of Cases 

Exhibit 700-4, Table of Cases, is an alphabet

icallisting of court cases cited in this Handbook. 
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Complaint 
Handbook Reference: 721:(2) <> 

IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF ___ 


UNITED STATES OF AMERICA ) 

) 


-against- ) COMPLAINT 

) 

) 


Complaint for Violation of Section 7201 , 
Internal Revenue Code of 1954 

Before ________ , United States Magistrate, ________ 

The undersigned complainant, being duly sworn, states: 
That he/she is a Special Agent (or Revenue Agent) of the Internal Revenue Service and, in the 

performance of the duties imposed on him/her by law, he/she has conducted an investigation of the 
Federal income tax liability of for the calendar year 19---, by examining the 
said taxpayer's tax return for the year 19---and other years; (by examination and audit of the said 
taxpayer's business and financial books and records;) (by identifying and interviewing third parties 
with whom the said taxpayer did business;) (by consulting public and private records reflectIng the 
said taxpayer's income;) (CiInd by interviewing third persons having knowledge of the said taxpay
er's financial condition). 

That based on the aforesaid investigation, the complainant has personal knowledge that on or 
about the day of ,19---,at , ,inthe District 
of , (who during the calendar year 19---'- was married) did willfully and 
knowingly attempt to evade and defeat a large part of the income tax due and owing by said 
taxpayer (and spouse) to the United States of America for the calendar year 19---, by filing and 
causing to be filed with the Director of Internal Revenue at , , a false and 
fraudulent (joint) income tax return (on behalf of said taxpayer and spouse), wherein he/she (it was) 
stated that his/her (their) taxable (or adjusted gross) income for the said calendar year 19---was 
$ , and that the amount of tax due and owing thereon was the sum of $ , when in 
fact his/ her (their joint) taxable (or adjusted gross) income for the said calendar year was the sum 
of $ , upon which said taxable income he/she owed (there was owing) to the United 
States of America an income tax of $ ____ 

Here type: Title of subscribing Internal 

Revenue Service Officer 


Sworn to before me and subscribed in my presence, this -- day of --, 19--. 


United States Magistrate 

The bracketed descriptions of the kinds of investigations conducted by the ~ubscribing agent may 
all be used if they correctly reflect the facts. Otherwise, the inapposite description Should, of course, 
be deleted. When appropriate, the description of a different investigative course should be added or 
substituted based on the facts. 

This form is adaptable for use in connection with situations where either an individual or a joint tax 
return has been filed. The bracketed portions in the second paragraph relate to a joint tax return and 
should be deleted if an individual return is involved. 
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Indictment 
Handbook Reference: 725.1 o 

INDICTMENT 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICTOF ___ 

UNITED STATES OF AMERICA ) No. ______ 
-against- ) (26 United States Code 

) Section 7201) 

The grand jury charges: 
That on or about the day of , 19-, in the District of 

.____ , , late of , did willfully and knowingly attempt to evade and defeat a 
large part of the income tax due and owing by him/her in the United States of America for the 
calendar year 19--, by filing and causing to be filed with the Director of Internal Revenue for the 

• , Internal Revenue District of , at . ,a false and fraudulent income 
tax return wherein he/she stated that his/her taxable income for said calendar year was the sum of 
$ and that the amount of tax clue and owing thereon was the sum of $ ___ , 
whereas, as he/she then and there well knew, his/her taxable income for the said calendar year 
was the sum of $ , upon which said net income he/she owed to the United States of 
America an income tax of $ ____ 

In violation of Section 7201 , Internal Revenue Code; 26 U.S.C., Section 7201 . 

A True Bill. 

Foreman 

United States Attorney 
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